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The le: son taught by the case of Merrill v. 
Town of Monticello, noticed elsewhere in this 
issue, is somewhat old, but none the less val- 
uable. Investors in securities should, by this 
time, understand that a municipal corpora- 
tion has no implied power, in the absence of 
express statutory permission, to issue and 
float negotiable securities on the market, and 
that one who buys such paper, though inno- 
cent and in ignorance of their invalidity, 
stands in avery different position from a 
creditor who takes it for a debt already due, 
or for money previously loaned. The equity 
which may be invoked in favor of the latter 
will not be applied to protect the former who, 
though equally innocent, and a bona jide 
holder for value, throws away his money on 
that which is ab initio worthless and non- 
enforceable. 





There has always been more or less uncer- 
tainty as to the legal effect of the expression, 
‘tas soon as possible,’’ and it has been main- 
tained by some that such a phrase meant, 
legally speaking, ‘‘within a reasonable time.”’ 
But a recent decision of the New York Su- 
preme Court takes issue with this theory, and 
maintains that an agreement to perform a 
contract ‘‘as soon as possible’’ is not equiva- 
lent to an agreement to perform within a rea- 
sonable time. Performance within a reason- 
able time would be regarded, if the contract 
were silent as to time. And the insertion of 
the words ‘‘as soon as possible’? demands a 
completion of the work contemplated with a 
greater celerity than if a reasonable time was 
to be allowed. 





The bar of Missouri will, perhaps, object 
to the imputation conveyed by the reporter 
in the syllabus to the case of State v. 
Jones, which. though strictly accurate, is 
somewhat startling. It reads: ‘‘Under Rev. 
Stat. Mo. 1889, § 2170, providing that where 
the judge refuses to allow a bill of excep- 
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tions, it may be signed by ‘three by-standers 
who are respectable inhabitants of the State.’ 
an attorney employed in the case is nota 
competent signer.’” We are glad to learn 
from a study of the opinion, that the want of 
competency does not necessarily arise from a 
denial of respectability to attorneys as a 
class—a discovery which will, no doubt, be 
comforting to them. 


ee - 


The fact that a prominent legal magazine 
should be so ‘‘hard up for matter’’ as to re- 
sort to wholesale ‘‘padding’’ in the shape of 
the reproduction in its columns of the entire 
play of ‘‘The Honeymoon,’’ in answer to the 
inquiry of a contributor, as to the correct 
form of the well known lines, ‘‘the man that 
lays his hand upon a woman save in the way 
of kindness,’’ etc., strikes the Albany Law 
Journal with surprise. But, to our mind, it 
is more appropriate matter for a law newspa- 
per than a good deal of the mSterial that ap- 
pears from time to time in the magazine re- 
fered to, and, as a matter of legal information, 
it is as valuable, and perhaps more enjoyable 
than a dissertation on ‘‘passenger routes,’’ a 
‘‘chapter on noses,’’ or other purely literary 
efforts of the same magazine. Indeed, we 
would suggest the insertion of a standard 
play in place of the so-called ‘‘law studies’’ 
which appear in each of its issues. 


— —_- 





A recent case in the lower courts of New 
Jersey has been settled; otherwise the Amer- 
ican courts would have had a fine opportunity 
of applying existing principles to entirely new 
circumstances. Mrs. Dusen, the plaintiff, a 
boarding-house keeper, sued one of her 
boarders for having spoken words calculated 
to injure her in her business. The slander 
had been uttered into a phonograph, which 
seems to have been the publication sought to 
be established. It is difficult to believe that 
such an utterance to a phonograph only, ' 
would have been held actiouable, though 
the defendant or any other person know- 
ingly causing the phonograph to repeat it 
might well be held to publish it, or possi- 
bly he might have been held responsible for a 
slander which any one subsequently handling 
the machine might unwittingly promulgate, 
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In any case, however, damaging words thus 
mechanically reproduced, could hardly be 
classified as either written or spoken. And 
if spoken slander is legally less serious in its 
consequences than written libel, does not 
phonographic abuse rank as a still milder 
form of defamation ? 








NOTES OF RECENT DECISIONS. 





MunicieaL Bonps — Power TO IssuE.— 
The case of Merrill v. Town of Monticello, 11 
S. C. Rep. 443, decided by the United States 
Supreme Court, contains an interesting phase 
of the question as to the implied power of a 
municipality to issue its bonds, the general 
subject of which was discussed in a recent 
article in this Journat (p. 359). On the 
20th of May, 1878, the town of Monticello, a 
municipal corporation of Indiana, was in- 
debted on $20,000 of outstanding ten-year 
bonds, which had been issued nearly ten 
years previous, for the purpose of building a 
school house. These bonds being presently 
to mature, the town board of trustees, on 
petition of tax-payers,.made a new issue of 
negotiable coupon bonds on the day named 
to the amount of $21,000, to pay the indebt- 
edness on the previous bonds. After issue, 
the bonds were put into the hands of J. C. 
Wilson, a member of the board of trustees, 
for negotiation and sale. Wilson negotiated 
the bonds and fled from the country with the 
proceeds. The bonds in suit, being more 
than half the entire issue, were bought by the 
plaintiff in open market in Boston’as an in- 
vestment. Default being made in their pay- 
ment, he brought suit against the town, car- 
ried the case to the highest court in the land 
and was beaten. An elaborate opinion is 
written by Mr. Justice Lamar, involving the 
power and authority of municipal corporations 
to issue negotiable securities for indebted- 
ness. The court, looking into the law of 
Indiana, finds no express power in the 
Indiana statutes to authorize the issue, but 
that, under the laws of Indiana, towns have 
implied power to borrow money or contract 
loans, under conditions and in a manner ex- 
pressly prescribed by statute. Did the im- 
plied power to borrow money or contract a 
loan carry with it a further implication of 





power to issue funding negotiable bonds for 
that amount, and sell them in open market as 
commercial paper? The court admits that 
the power to borrow money or to incur in- 
debtedness, carries with it the power to issue 
the usual evidences of indebtedness by the 
corporation to the lender or other creditor ; 
and that such evidences may be in the form 
of promissory notes, warrants, and perhaps, 
most generally, in that of a bond. But, it 
asserts, there is a marked legal difference 
between the power to give a note to a lender 
for the amount of money borrowed, or to a 
creditor for the amount due, and the power 
to issue for sale, in open market, a bond as a 
commercial security, with immunity, in the 
hands of a bona fide holder for value, from 
equitable defenses. And, after extended 
discussion and examination of cases, the 
court concludes : 

The logical result of the doctrines announced in the 
above-cited cases, in our opinion, clearly shows that 
the bonds sued on in this case are invalid. It dos 
not follow that, because the town of Monticello had 
the right to contract a loan, it had therefore the 
right to issue negotiable bonds and put them on 
the market as evidences of such loan. To borrow 
money, and to give a bond or obligation therefor which 
may circulate in the market as a negotiable security, 
freedfrom any equities that may be set up by the 
maker of it, are, in their nature and in their legal ef- 
fect, essentially different transactions. In the present 
case all that can be contended for is that the town had 
the power to contract a loan under certain specified 
restrictions and limitations. Nowhere in the statute 
is there any express power given to issue negotiable 
bonds as evidence of such loan. Nor can such power 
be implied, because the existence of it is not neces- 
sary to carry out any of the purposes of the munic- 
ipality. It is true that there is a considerable 
number of cases, many of which are cited in the brief 
of counsel for plaintiff in error, which hold a con- 
trary doctrine. But the view taken by this court in 
the cases above cited and others, seems to us more in 
keeping with the well recognized and settled princi- 
ples of the law of municipal corporations. 


The further point was made by the bond- 
holder that, as the town actually received a 
portion of the money arising from the sale of 
the bonds (or in legal contemplation, per- 
haps, all of it, as it was paid to the agent of 
the town), the corporation was estopped from 
pleading a want of authority in the munici- 
pality to issue the instruments sued on, This 
contention is held untenable in a suit at law 
on the bonds, the court saying that ‘‘whether 
it could be a circumstance in favor of the 
equitable right of the holders of the bonds to 
recover from the municipality the money 
which they represent, is a question not here 
for consideration,’’ 
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ASSIGNMENT FOR BENEFIT OF CREDITORS— 
PREFERENCE — CHaTTEL MortGace — Va- 
Lipity.—Hershiser v. Higman, 48 N. W. 
Rep. 272, decided by the Supreme Court of 
Nebraska, involves a question in line with 
that presented in White v. Cotzhausen and 
the cases surrounding it, upon which we re- 
cently commented (p. 402). An insolvent 
debtor, being pressed by several of his cred- 
itors for security, executed in good faith to 
each of certain creditors a chattel mortgage 
on all his property, each to secure a bona fide 
debt. The mortgages were in the usual 
form, and made to each creditor direct. The 
preferred creditors were not to prorate, but 
the mortgages were given priority in. the 
order in which they were drawn. The 
mortgagees took possession of the mortgaged 
goods, and subsequently the sheriff levied 
thereon several writs of attachment, sued out 
by unsecured creditors. The property was 
then replevied from the officer by one of the 
mortgagees. It was held that the mortgages 
were not void on account of preference, and 
that the transaction did not constitute an as- 
signment for the benefit of creditors, within 
the meaning of the assignment laws of the 
State, citing Carter v. Rewey, 62 Wis. 522, 
22 N. W. Rep. 129; Hoey v. Pierron, 67 
Wis. 262, 30 N. W. Rep. 692; Coffin Co. v. 
Harris, 70 Wis. 282, 35 N. W. Rep. 733; 
Ingram v. Osborn, 70 Wis. 195, 35 N. W. 
Rep. 304; Fecheimer v. Robertson (Ark.), 
13 S. W. Rep. 423; Farwell v. Howard, 26 
Iowa, 381; Kohn v. Clement (Iowa), 12 N. 
W. Rep. 550; Bank v. Crittenden (Lowa), 23 
N. W. Rep. 646; Waterman v. Silberberg 
(Tex.), 2S. W. Rep. 578; Tootle v. Cald- 
well, 30 Kan. 125, 1 Pac. Rep. 329; Doremus 
v. O’Harra, 1 Ohio St. 45; Atkinson v. Tom- 
linson, 1 Ohio St. 241; and Bank v. Sprague, 
20 N. J. Eq. 29. 





Fraups, STATUTE OF— AGREEMENT TO AN- 
SWER FOR DEFAULT OF ANOTHER.—In Riegel- 
man v. Focht, 21 Atl. Rep. 601, decided by 
the Supreme Court of Pennsylvania, it was 
held that an oral promise by a third person 
to pay the accruing rent to a landlord, in 
consideration for which the landlord forbears 
to evict the tenant, and permits him to con- 
tinue on the premises to the end of his term, 
without, however, releasing him from lia- 
bility for the rent, is not the creation of a 





new and independent debt of the promisor 
alone, but it is a mere promise by him to pay 
the debt of the tenant, and void under the 
statute of frauds. Green, J., says: 


The rent of the tenant remained; there was no ex- 
tinguishment of it, and no substitution of any other 
debt in its place; there was nothing but the collateral, 
verbal promise of the defendant to pay it; and, under 
all the authorities, such a promise is within the opera- 
tion of the statute of frauds and perjuries. Said Mr. 
Justice Strong in Maule v. Bucknell, 50 Pa. St. 39; “In 
Wm. Saund. 21le, note 1, it is said: ‘The qnestion 
whether each particular case comes within the clause 
of the statute or not depends, not on the considera- 
tion for the promise, but on the fact of the original 
party remaining liable, coupled with the absence of 
any liability on the part of the defendant or his prop- 
erty, except such as arises from his express promise.’ 
The doctrine of this note is supported by very many 
cases, and it isin harmony with the words of the stat- 
ute.” In Nugent v. Wolfe, 111 Pa. St. 471, 4 Atl. 
Rep. 15, our brother Sterrett said: “As a general 
rule, when the leading object of the promise or agree- 
ment is to become guarantor or surety to the promisee, 
for a debt for which a third party is, and continues to 
be, primarily liable, the agreement, whether made be- 
fore or after or at the time withthe promise of the 
principal, is within the statute, and not binding, unless 
evidenced by writing.”’? In the note to Birkmyr v. 
Darnell, 1 Smith, Lead. Cas. (8th ed.), 559, itis said: 
“Tt is universally conceded that forbearance to pro- 
ceed against the estate or person of the debtor, though 
a good consideration, is insufficient to avoid the stat- 
ute;”’ citing many cases in support of the principle. 
The doctrine is well stated in 9 Amer. & Eng. Enc. 
Law, p. 73, as follows: “If the evidence shows that 
the party who receives and profits by the considera- 
tion is liable, and may be sued for the debt in assump- 
sit, or that credit was given primarily to him in any 
form, the case will fall within the statute, and no re- 
covery can be had on a collateral promise unless 
reduced to writing, or based upon a distinct and in- 
dependent consideration moving to the promisor.”’ It 
is unnecessary to multiply authorities upon these 
familiar principles which are directly applicable to the 
facts of this case. The case of Merriman v. McManus, 
102 Pa. St. 102, which is cited by the apellee, ia not at 
all in point, as its facts are entirely different. There 
the work under the original contract had ceased be- 
cause of the insolvency of the party who was liable 
originally. But it was essential that the work should 
proceed, and the parties interested in the completion 
of the work made a new and independent agreement 
with the plaintiff to go on and finish the work, and 
they would pay him for it. The work was thereafter 
done, and, of course, the defendants were held bound 
to pay for the work subsequently done under their 
contract to pay for it. 





ASSIGNMENT FOR BENEFIT OF CREDITORS— 
PREFERENCE.—A question which may be said 
to be res integra arose in Durant v. Pierson, 
26 N. E. Rep. 1095, decided by the Court of 
Appeals of New York, wherein it was held 
that where the surviving partner of an in- 
solvent firm borrowed money of a bank to pay 
the firm debts, while its insolvency was un- 
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known either to the bank or to the surviving 
partner, his assignment of the firm property 
for the benefit of its creditors is not void be- 
cause it gives a preference to the bank for the 
money borrowed from it and used in paying 
the firm debts. Haight, J., says: 


The precise question involved in this case does not 
appear to have been passed upon in any reported 
case, so far as we have been able to discover, except 
in Haynes v. Brooks, 8 Civil Proc. R. 106-113, where 
an assignment was made for the benefit of creditors 
by a surviving partner. In that case, as in this, the 
creditors had loaned money to the surviving partner 
to pay a note of the firm. Van Vorst, J., in comment- 
ing upon the transaction, said: “If a firm obligation 
was retired by the use of the money loaned or ad- 
vanced by Brown & Co. the surviving partner would 
have been entitled to be repaid out of the firm prop- 
erty. As the moneys of Brown & Co. in fact paida 
firm obligation, I see no objection in the subrogation 
of them in equity to the rights of the surviving part- 
ner or tothe regarding of them as entitled to be re- 
paid out of the firm assets. That works injustice to 
no one.’? The learned judge concluded by ordering 
the complaint dismissed, thereby sustaining the valid- 
ity of the assignment. This case was affirmed in the 
general term (42 Hun, 528), and in this court in 116 N. 
Y. 487, 22 N. E. Rep. 1083. This question, however, 
was not considered in either of the appellate courts. 
In Re Estate of Davis, 5 Whart. 529, it was held that 
after the dissolution ofa copartnership the partner 
authorized to settle the estate may borrow money on 
the credit of the firm for the purpose of paying itsdebts, 
and if the credit be given in good faith, though with a 
knowledge of the dissolution, and the money borrowed 
be faithfully applied in liquidation of the debts of the 4 
partnership,the creditor has a claim against the firm as- 
sets, and is not to be considered as a creditor merely of 
the partner borrowing. In the case of Prudhomme v. 
Henry, 4 La. Ann. 700, it was held that, where a liqui- 
dating partner after the dissolution has borrowed 
money to pay the debts of the firm, the partnership is 
liable so far as the evidence shows that the money was 
used for the benefit of the firm. In the last two cases 
the partnerships were not insolvent, and the question 
arose as between the partners. The courts, however, 
recognized the claim of the lender as one which ought 
to be paid by the partnership. In the case under con- 
sideration it is true that the partnership is insolvent, 
and the question arises as between the bank and cred- 
itors of the partnership but the creditors have 
not been harmed or prejudiced by the action of 
the bank in loaning the money to the survivor, 
for the assets were increased in value to the amount 
of the log, and the money drawn out of the bank was 
applied in extinguishment of the claims of the credi- 
tors, thus reducing to that extent the liabilities of the 
firm. When a partnership is dissolved by the death 
of a partner the survivor is entitled to the possessioa 
and control of the joint property for the purpose of 
closing its business, and to that end and for that pur- 
pose he may, according to the settled principles of the 
law of partnership, administer the affairs of the firm, 
and by sale, mortgage, or other reasonable disposition 
of the property make provision for meeting its obliga- 
tions. He may, for that purpose, borrow money, and 
give a valid pledge of the copartnership property for 
its repayment. Williams v. Whedon, 109 N. Y. 333, 16 
N. E. Rep. 365; Emerson v. Senter, 118 U. S. 3-8, 6 
Sup. Ct. Rep. 981; Fitzpatrick v. Flannagan, 106 U. S. 





648, 1 Sup. Ct. Rep. 369; Butchart v. Dresser, 4 De 
Gex, M. & G. 542,10 Hare, 453; Banking Co. v. Cure, 
31 Ch. Div. 326. In Case v. Beauregard, 99 U.S. 119; 
124, Mr. Justice Strong, in commenting upon the 
rights of partners in suit involving the marshaling of 
the assets, says: “The right of each partner extends 
only to the share of what may remain after payment of 
the debts of the firm and a settlement of its accounts. 
Growing out of this right, or rather included in it, is 
the right to have the partnership property applied to 
the payment of the partnership debts in preference to 
those of any individual partner. This is an equity 
that partners have as between themselves, and in cer- 
tain circumstances it inures to the benefit of the cred- 
itors of the firm. The latter are said to have the priv- 
ilege or preference, sometimes loosely denominated a 
‘lien,’ to have the debts duc to them paid out of the as- 
sets of a firm in course of liquidation to the exclusion 
of the creditors of its several members. This equity 
is a derivative one. It is not held or enforceable in 
their own right. It is practically a subrogation to the 
equity of the individual partner, to be made effective 
only through him. Hence, if he is not ina condition 
to enforce it, the creditors of the firm cannot be. Rice 
v. Barnard, 20 Vt. 479; Appeal of York Co. Bank, 32 
Pa. St. 446. But so long asthe equity of the partner 
remains in him, so long as he retains an interest in the 
firm assets as a partner, a court of equity will allow the 
creditors of the firm to avail themselves of his equity, 
and enforce through it the application of those assets 
primarily to the payment of the debts due them when- 
ever the property comes under its administration.” 
In the case of Saunders v. Reilly, 105 N. Y. 12,12 N. 
E. Rep. 170, it was held that a mere general creditor 
of a firm, having no execution or attachment, has no 
lien whatever upon its personal assets. That, while 
firm creditors are entitled to a preference over cred- 
itors of the individual members of the firm in the 
payment of their debts out of the assets in the course 
of liquidation, their equity is not held or enforceable 
in their own right, but is a derivative one, practically 
a subrogation of the equity of each individual partner 
to have the firm assets applied primarily to the pay- 
ment of its debts; and where no such equity exist in 
favor of any member of the firm the firm creditors 
have none; and, therefore, where a judgment is re- 
covered against all the members of a firm upon a joint 
obligation, but not an indebtedness of the firm, the 
firm property may be levied upon and sold on execu- 
tion issued on the judgment. See, also, Dimon v. 
Hazard, 33 N. Y. 64; Stanton v. Westover, 101 N. Y. 
265, 4 N. E. Rep. 529; Kirby v. Schoonmaker, 3 Barb. 
Ch. 46: Brown v. Higginbotham, 27 Amer. Dec. 618; 
Peyton v. Stratton, 7 Gratt. 380: Stebbins v. Willard, 53 
Vt. 665. It appears to us that the conclusion is war- 
ranted from the authorities referred to that where a 
person in good faith loans money to a surviving part- 
ner, and where the money is faithfully applied by such 
partner in satisfaction of the liabilities of the firm, the 
claim, becomes one which in equity should be paid 
out of the assets of the firm; and in an accounting be- 
tween the survivor with the personal representatives 
of the deceased partner equity will recognize the right 
of the surviving partner to have the money borrowed 
and applied by him repaid out of the assets of the firm, 
and an assignment so directing is not fraudulent. 


CorporaTions—De Facto — LIABILITY OF 
STOCKHOLDBRS AS PartneRS.— In American 
Salt Co. v. Heidenheimer, 15 S. W. Rep. 














Vou. 32 


THE CENTRAL LAW JOURNAL 





485 








1038, the Supreme Court of Texas holds that 
where articles of incorporation, alleging that 
two of the corporators are residents of the 
State, are regularly filed in the office of the 
secretary of State, as required by law, and a 
certificate issued by the secretary, and it 
afterwards appears that there were not two 
citizens of the State among the incorporators, 
as required by law, the corporation is de facto, 
and subsequent stockholders cannot be held 
liable as partners for its debts to persons 
dealing with it as a corporation. Gaines, J., 
says: 


The pretended charter in this case alleges that two 
ofthe subscribers are residents of the State of Texas, 
but does not allege that either of them is a citizen. 
Such being the facts, we think there can be no ques- 
tion that we have a case of a corporation de facto; that 
is to say, not a corporation legally constituted, buta 
corporation organized and operated under color of 
law. In addition to this, there was evidence which 
authorized, if it did not compel, the court to conclude, 
as a matter of fact, that the defendants Heidenheimer, 
Marx, and Kempner, became stockholders in the al- 
leged corporation without any notice ofthe vice in its 
charter. The question, then, we have is, can they be 
held liable as partners, solely upon the ground that the 
corporation was not legally organized? Upon the ques- 
tion there is an apparent conflict in the decisions of the 
courts, but, in our opinion, the weight of authority is 
in favor of the proposition that they cannot be held 
liable. Persons who combine their capital for the 
prosecuting a business venture are liable as partners 
for the debts of the concern, unless they be protected 
from such liability by an incorporation under the law. 
Hence, there is force in the argument that, in order 
to shield themselves from responsibility, they must 
show that the association has been legally incorpora- 
ted. But, on the other hand, where there is a law 
which authorizes the creation of a corporation for a 
particular purpose; where the charter is required to 
be prepared and signed by the corporators, and filed 
with an officer of the State; and where all this has 
been done, and the officer has received it, and returned 
it, with a certificate that it has beer filed in his office, 
as the statute required he should do; and where the 
business has been carried on without action on part of 
the State to annul the pretended franchise, it would 
seem but reasonable and just that, as between the as- 
sociation or its stockolders and third persons dealing 
with it, it should be held a corporation, although 
there may have been some illegality or irregularity in 
the manner of its organization. It is well settled that 
persons who deal with such a corporation de facto, 
and who become indebted to it, are estopped from de- 
nying its existence as a legal corporation; and there is 
authority for holding that its creditors are also es- 
topped from claiming against the stockholders as part- 
ners. Snider’s Sons Co. vy. Troy (Sup. Ct. Ala.), 8 
South. Rep. 658, 32 Cent. L. J. 354, and authorities 
cited. Whether that rule ought to be appliedina 
case in which the corporators have knowingly and in- 
tentionally violated the law in procuring a charter un- 
der a general law we need not decide. But we are 


clearly of the opinion that it is not a proper rule to be 
applied in a case like the present, in which it appears 
that stockholders who are sought to be held Mable as 





partners bought their stock after the organization had 
been effected, and under the belief that a legal corpo- 
ration existed. That under such circumstances the 
stockholders of the alleged corporation cannot be held 
liable as partners is substantially held in the fol- 
lowing cases: Bank v. Stone, 38 Mich. 779; Fay 
v. Noble, 7 Cush. 188; Bank v. Padgett, 69 Ga. 
164; Humphreys v. Mooney, 5 Colo. 282; Bank v. 
Walker, 66 N. Y. 424; Coal Co. v. Maxwell, 22 Fed. Rep. 
197. See, also, Church vy. Pickett, 19 N. Y. 482. In 
several jurisdictions it has been held that a compliance 
with the requirement ina general incorporation law 
that the charter or articles of incorporation shall be 
filed in the office of the secretary of State or other of- 
fice is acondition precedent to the establishment of 
a corporation de jure; and that witheut such compli- 
ance the association is without color of authority, and 
cannot be treated as a corporation de facto. Most of 
the cases relied upon in support of the proposition that 
the shareholders ina de facto corporation are liable as 
partners for its debts are cases of this character. 
Bigelow v. Gregory, 73 Ill. 197, arose under a statute 
of Wisconsin which expressly prohibited the proposed 
corporation from doing business until the articles of 
association had been published in two newspaper and 
a certificate tiled in the office of the secretary of State. 
These acts had not been done when the indebtedness 
was contracted. In Abbott v. Smelting Co., 4 Neb. 416, 
the defendants were held liable because they had never 
filed their articles of incorporation with the county 
clerk as the law required. The opinion seems to con- 
cede that if that act had been done there would have 
been a de facto corporation, and the defendants could 
not have been treated as partners. Ferris v. Thaw, 72 
Mo. 446, and Coleman v. Coleman, 78 Ind. 344, were 
similar cases. Garnett v. Richardson, 35 Ark. .144, 
merely that holds for debts contracted before the com- 
pany’s articles are filed the members are liable as part- 
ners. In Ridenour v. Mayo, 40 Ohio St. 9, the defend- 
ants were authorized by jaw to carry on asavings bank, 
in which the depositors were stockholders, but car- 
ried on instead, under the corporate name, a genera] 
banking business, upon wholly different principles. 
They were held liable as partners. Not ore of these 
decisions are inconsistent with the views we have ex- 
pressed upon the law as applicable to the case before 
us; and, when properly considered, we hardly think 
that they are authority for the proposition that the 
shareholders in a de facto corporation are responsible 
for its debts. It follows that, in our opinion the ap- 
pellees cannot be held liable as partners. 


DOWER—ASSIGNMENT OF, IN MORTGAGED PROP- 
ERTY—REDEMPTION BY ADMINISTRATOR.—In Hew- 
itt v. Cox, 15S. W. Rep. 1026, the Supreme Court 
of Arkansas hold that under Mansf. Dig. Ark. § 
186, which provides that ifa person die having mort- 
gaged any lands or pledged any personal property the 
court, on the application of any person interested, 
may order the administrator to redeem such property 
if it would be beneficial to the estate, and not injuri- 
ous to creditors, a widow is not entitled to have 
lands which are assigned as dower redeemed from a 
mortgage which she joined her husband in executing, 
and that a widow takes dower in personal property 
subject to all liens existing at her husband’s death, 
and she has no right to call on his administrater to 
redeem it therefrom. 
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THE DOCTRINE OF STARE DECISIS. 





The rule of stare decisis is of very ancient 
origin ; it is one of the oldest of the common 
law. The name ‘‘stare decisis’ is taken from 
the maxim, ‘‘stare decisis, et non quieta 
movere,’’ and the translation of the maxim is 
a good definition of the rule itself in all its 
primitive simplicity,—to stand by precedents 
and not to disturb what is settled. 

The general rule as laid down by the au- 
thorities is as follows: Blackstone, in his 
Commentaries, page 69, says: ‘‘The doctrine 
of the law then is this: that precedents and 
rules must be followed, unless flatly absurd 
or unjust; for though their reason be not ob- 
vious at first view, yet we owe such a defer- 
ence to former times as not to suppose that 
they acted wholly without consideration ;’’ 
but he also says, ‘‘Ifit be found a former de- 
cision is manifestly absurd or unjust, it is 
declared, not that such a sentence was bad 
law, but that it was not law.’’ 

Kent in Vol. 1, on page 475, gives the fol- 
lowing rule: ‘‘A solemn decision upon a 
point of law, arising in any given case, be- 
comes an authority in a like case, because it 
is the highest evidence which we can have 
of the law applicable to the subject, and the 
jadges are bound to follow that decision so 
long as it stands unreversed, unless it can be 
shown that the law was misunderstood or mis- 
applied in that particular case.’’ The rule 
as given is meant to apply to similiar cases 
tried in the same court—in this country there 
are many courts standing in various relation 
to each other—and in considering this rule 
it may be well to classify the discussion to 
correspond with the relations of the various 
courts. The rule will therefore be considered 
in three heads, viz: First, As between sub- 
ordinate and appellate courts. Second, As 
between courts of co-ordinate jurisdiction. 
Third, As between the Federal and State 
courts. 


First. The rule as between subordinate 
courts and those having appellate jurisdiction 
over them ia well laid down in the case of the 
Attorney-General v. Lunn, 2 Wis. 507; the 
court there say: ‘‘The decisions of the high- 
est appellate court, upon points in judgment, 
presented and passed upon in cases brought 
before it, are the law of the land until over- 
ruled, and inferior courts are bound to obey 





them.' On the other hand, the rule is equally 
well -settled that the opinion of a nisi prius 
court, though perhaps admissible as _per- 
suasive evidence of the principle contended 
for, is of course, not binding as a precedent 
upon the appellate court, except in one in- 
stance, viz: that the supreme court will 
adopt the construction placed by an inferior 
court on its own rules of practice.? 

Second. The second branch of the rule, 
viz: its application as between courts neither 
having appellate jurisdiction over the other, 
may itself be considered in various subdivis- 
ions. 

It has been neld by the Supreme Court 
of New York that, as between nisi prius 
courts of the same State, the rule of stare 
decisis is in some instances applicable.® In 
the former case the language of the court is 
as follows: ‘‘Two or more decisions concurr- 
ing on the same point, made by co-ordinate 
branches of the same court in different dis- 
tricts, should be recognized as precedents in 
the other districts, until reversed by a higher 
authority.’’ The rule is qualified and further 
explained in the case of Greenbaum v. Stein, 
2 Daly (N. Y.), 223, as follows: ‘‘But when 
there is a conflict of decisions ona given 
point, among the tribunals of equal rank in a 
State, a court in which the point has been 
decided upon mature deliberation should ad- 
here to its decision until overruled by a court 
of last resort.’”’ The decision of the chief 
appellate court of a territory, before its erec- 
tion into a State, or of the supreme court of 
a State, prior to the adoption of a new con- 
stitution,‘ will be recognized and followed by 
its successor under the new system unless 
manifestly erroneous.’ The supreme court 
of a State, is not, as a general rule, in any 
measure bound by the decisions of the su- 
preme courts of other States. The rule as 
laid down in the case of Caldwell v. Gale, 11 
Mich. 77, is that,—‘‘Rulings made under 
similar systems may be cited and respected 


1 Gibson v. Chouteau, 7 Mo. App. 1. 

2 Mix v. Chandler, 44 Ill. 174. 

3 Andrews v. Wallace, 29 Barb. 350; Bently v. Good- 
win, 38 Barb. 633; The same rule is acknowledged by 
the federal courts, the Chelmsford, 34 Fed. Rep. 399; 
Reed v. Railway Co., 21 Fed. Rep. 283. 

4 Emery v. Reed, 65 Cal. 351. 

5 Doolittle v. Shelton, 1 Greene (Lowa), 272; Emery 
v. Reed, 65 Cal. 351. 

6 Koontz v. Kuabb, 16 Md. 549; Nelson v. Goerce, 34 
Ala. 565; Jamison v. Burton, 43 Iowa, 282. 
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for their reasons, but are not necessarily to 
be accepted as guides, except in so far as 
those reasons commend themselves to the 
judicial mind.’’ The case of Boyce v. St. 
Louis, 29 Barb. 650, states substantially the 
same rule, and it is illustrated and followed 
in nearly every case reported in the State re- 
ports, for probably there is no point of law on 
which the supreme courts of all the States 
agree, so that in every case decisions on both 
sides are cited and the court is compelled to 
choose which it will follow.’ An exception to 
the general rule just stated is made when a 
particular statute or clause of the constitu- 
tion has been adopted in one State from the 
statutes or constitution of another, after a 
judicial construction had been put upon it in 
such last-mentioned State; in that case the 
construction is regarded as having been 
adopted along with the words. But this ex- 
ception is qualified by the further restriction, 
as expressed by the courts of several States, 
unless the circumstances in the State adopt- 
ing it, be so different as to require a different 
construction.® This latter restriction seems 
to be unquestioned by any of the courts, and 
it robs the exception of its importance. 

We now come to the third class and will 
discuss the application of the maxim as be- 
tween the federal and State courts. As a 
general rule, the federal courts hold them- 
selves bound to follow the decisions of the 
State courts, in cases involving the construc- 
tion of the State constitution and laws,!’ un- 
less they are contrary to the United States 
Constitution." And it is held that, where 


7 Krogg v. Railway Co., 77 Ga. 202. 

8 Commonwealth v. Harnett,3 Gray (Mass.), 450; 
Bemis v. Becker, I Kansas, 226; Howe v. Welch, 14 
Daly (N. Y.), 80; Crocker v. Pearsons, 21 Pac. Rep. 
270; 41 Kan. 410; Lane v. Watson, 17 Atl. 117; 51 N. J. 
Law, 18; McIntyre v. Kaume, 12 Ore. 252; Howard v. 
Welch, 17 Abb. (N. Y.), N. Cas. 397; Friese v. Tripp, 
70 Ill. 496; Cooley Constitutional Limitations, p. 66 
and cases there cited. 

® Little v. Smith, 5 Ill. 402; Gage v. Smith, 79 IIl. 
219; Gray v. Askew, 3 Ohio, 479; Koontz v. Nabb, 16 
Md. 549; Nelson v. Gorce, 34 Ala. 565; Jamison v. 
Burton, 43 Iowa, 282; Caldwell v. Gale, 11 Mich. 77. 

10 Leffingwell v. Warren, 2 Black, 599; Randall v. 
Brigham, 7 Wall. 523; Lamborn v. Commissioners, 97 
U. 8. 181; Davis v. Briggs, 97 U.S. 628; Railway Co. 
v. Ganies, 97 U. 8. 697; Louisville, etc. Ry. v. Missis- 
sippi, 133 U. 8. 587; Peters v. Bain, 133 U. S. 670. 

ll Louisville, etc. Ry. Co. v. Palmer, 109 U. S. 244; 
Jefferson Bank v. Shelby, 1 Black, 436; Pennoyer v. 
Neff, 95 U.S 714; Cass Co. vy. St. Louis, 95 U. S. 360; 
Hall v. DeCuir, 95 U. S. 485; Gormley v. Clark, 134 U. 
S. 888; Johnson v. Risk, 137 U. S. 306. 





the rulings of a State court on the construc- 
tion of its constitution or laws have been sub- 
ject to changes of opinion, the federal courts 
will, in general, follow the latest settled ad- 
judications ; but where a question has been 
definitely settled by a series of decisions in 
the State court, such decisions being sus- 
tained by reason and authority, and one or 
two later cases overrule them, against all 
reason and law, the supreme court will not 
feel itself bound to follow every oscillation of 
opinion.'’? And where the United States cir- 
cuit court in a particular case adopts the 
construction of a State statute put upon it 
by the highest courts of the State, and after- 
wards the State courts overrule the former 
decisions and interpret the statute differently, 
this will not authorize a reversal of the judg- 
ment of the circuit court.” In questions of 
general commercial law," or involving only 
the general principles of equity jurispra- 
dence," State decisions, though entitled to 
great respect, do not furnish a binding rule 
of decision for the federal courts, and con- 
versely State courtsin such matters are not 
concluded by the rulings of the national 
courts. 1 

The limitations, exceptions and qualifica- 
tions of the rule, ‘‘that the courts should 
stand by precedents and not disturb what is 
settled,’’ are numerous and important. Many 
are mentioned in the definitions and in the 
language already quoted from various opin- 
ions by different courts. It has been shown 
that subordinate courts are in most cases 
bound absolutely by the decisions of their ap- 
pellate courts. Other courts, in cases where 
a disregard of the maxim would tend to an 
overthrow of property rights acquired on the 
faith of previous decisions, follow the pre- 
cedents more closely than in any other class 
of cases; yet there are many instances where 
courts, both in England and this country, 
have in this class of cases departed from it 


12 Gelpcke v. Dubuque, 1 Wall. 175; Marshall v. 
Elgin, 3 McCary, C. Ct. 35. 

13 Morgan v. Curtenuis, 20 How. 1; Pease v. Peek, 
18 How. 595; Burgess v. Seligman, 107 U. S. 20; 
Keokuk v. Railway Co., 41 Fed. 305. 

14 Supervisors v. Schenck, 5 Wall. 772; Towle v. 
Forney, 14 N. Y. 423; Hough v. Railway Co., 100 U. S. 
213; Burgess v. Seligman, 107 U. 8. 20. 

15 Nevis v. Scott, 13 Howard, 268; Russell v. 
Southard, 12 Howard, 189. 

16 Pickle v. The Bank, 88 Tenn. 380; 12 S. W. 919; 
Franklin v. Kelley, 2 Neb. 79. . 
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and have overruled their own decisions pre- 
viously made. In Webb v. Bell, Siderfin, 
440, the court of Queens Bench laid it down 
that a horse and his rider might be distrained 
if taken damage feasant, a doctrine expressly 
overruled by the same court in Story v. Rob- 
inson, 6 Term R. 138. 

In Doe d. Burdett v. Wright, 2 B. and 
Ald. 710, and in Doe d. Putlandv. Helder, 
Jb. 782 (1819), the court of Queen’s Bench 
laid it down that the surrender of a satisfied 


term, assigned to attend the inheritance, 


might be presumed from the fact of its hav- 
ing remained for a series of years unnoticed 
in marriage settlements and other family 
documents. But in the subsequent case of 
Doe d. Blackwell v. Blowman, 2 B. and Ald. 
573 (1831), the same court, having before 
them their previous decision in the above 
cases, held that there was no ground under 
such circumstances for presuming a sur- 
render. 

The Supreme Court of Ohio, in the case of 
Chestnut v. Shane, 16 Ohio, 599, re-reported 
in 47 American Decisions, 387, held the ac- 
knowledgment of a deed bya married woman 
sufficient, and the deed valid to pass her es- 
tate, overruling a former decision of the same 
court in the case of Connell v. Connell, 6 
Ohio, 358. The same case also holds valid a 
a curative act of the legislature of Ohio giv- 
ing effect to deeds defectively acknowledged, 
thereby overruling two former decisions of 
the same court which had declared the act 
void. 

The Supreme Court of Tennessee, in 1825, 
put a construction upon their statute of limi- 
tations, in reference to the peaceable posses- 
sion of land for seven years, which must 
have had the effect of divesting many titles 
acquired upon the faith of their former de- 
cisions made in 1815, which were overruled; 
and the Supreme Court of the United States 
followed that of Tennessee in their changed 
construction ef the act.” The courts of New 
York have at different times adopted differ- 
ent rules, materially affecting the rights and 
liabilities of parties, as to the effect which is 
to be given as an indorsement of his name 
by a person other than the payee of a prom- 
issory note on the back of the same. 

17 Hickman vy. Gaither, 2 Yerg. 200; Green v. Neal, 
6 Peters, 291. 


_%8 Hall v. Newcomb, 3 Hill 233, affirmed in 7 Hill, 
416, 





The Supreme Court of Illinois, in the case 
of Frink v. Daust, 14 Ill. 304, decided in 
1853, overruled the case of Frisby et. al. v. 
Ballance et. al., 2 Gilman, 141, decided in 
1845. The facts in the two cases were ex- 
actly alike and grew out of the same trans- 
actions; they were as follows: One Bo- 
gardus quitclaimed certain property to which 
he had no title; he afterwards acquired 
title, assigned it, and his assignees brought 
ejectment against the assignees of his orig- 
inal grantee. In the first case it was held 
that they could recover; in the second that 
they could not. 

What, then, is the true scope and meaning 
of the maxim?!’ The opinion of Justice 
Paine, in the case of Kneeland v. Milwaukee, 
15 Wis. 454, contains a clear and strong dis- 
cussion of this question, and I shall quote 
from it at length. He says: ‘‘A change of 
law by the legislature does not affect things 
happening before the change. But whena 
court changes ite decision, it does so, not be- 
cause it has any power to change the law, 
but because the law was from the beginning 
different from what it had been held in the 
former decision. And this, of course, neces- 
sarily invalidates all things done under the 
former, the validity of which depends on the 
former construction. And from these con- 
siderations the maxim ‘stare decisis’ derives 
its chief support. In originally deter- 
mining what the law is, no court can prop- 
erly disregard its real convictions in view of 
the consequences; yet, in determining how 
far a court should ever feel at liberty to de- 
part from a decision once made, the conse- 
quences of such departure, depending upon 
the extent to which such decision has formed 
the basis of the business transactions of the 
community, must undoubtedly be looked at. 
Men have the right to rely with certainty 
upon the decision of the highest tribunal in 
the State in matters where their business is to 
be regulated by such decision. And when 
they have so acted, the idea that all their 
transactions may be uprooted, whenever new 
judges come upon the bench who believe the 
former decision to have been very wrong, 
could not be tolerated in any system. Courts 
frequently do, and perhaps more frequently 
ought to, review and change their decisions. 


19 Disscussion on this in Callender’s Adminis. y. In- 
surance Co., 23 Pa. St. 471. 
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But because this may properly be done in 
many cases, it does not follow that it may in 
all. The maxim of stare decisis has greater 
or less force according to the nature of the 
question decided. Where a decision relates 
to the validity of certain modes of doing busi- 
ness, which business enters largely into the 
daily transactions of the people of a State, 
and a change of decision must necessarily in- 
validate everything done in the mode pre- 
scribed by the first, there, when a decision 
has once been made and acted upon any con- 
siderable length of time, the maxim bec »mes 
imperative, and no court is at liberty to 
change.’’ 

The question under discussion in the case 
just quoted from was, whether a law exempt- 
ing certain property from taxation was con- 
stitutional? It had been in force seven years 
and had been declared valid, in an unreported 
case, by the supreme court when composed 
of different members. The court was of the 
opinion that it was unconstitutional, but in 
view of the fact that if declared unconstitu- 
tional a re-assessment of the taxes of the en- 
tire State for the previous seven years would 
be necessary and of the impossibility of doing 
this; they affirmed the former decision after 
very extended argument and the granting of 
a rehearing. 

Chancellor Kent, after laying down the rule 
as already given, discusses it in the following 
language, and gives a complete explanation 
of the doctrine and the one which is in prac- 
tice almost universally followed by the courts. 
He says, on page 477: ‘‘ButI wish not to be 
understood to press too strongly the doctrine 
of stare decisis, when I recollect that there 
are one thousand cases to be _ pointed 
out in the English and American books 
of reports which have been overruled, 
doubted or limited in their application. 
It is probable that the records of many of the 
courts in this country are replete with hasty 
and crude decisions; and such cases ought 
to be examined without fear and revised with- 
out reluctance, rather than to have the char- 
acter of our law impaired, and the beauty 
and harmony of the system destroyed by the 
perpetuity of error.” Even a series of de- 
cisions are not conclusive evidence of what is 


2 To the same effect, Paul v. Davis, 100 Ind. 422; 
The Madrid (Opinion by Lamar, Justice), 40 Fed. 
Rep. 677. 





law; and the revision of a decision very often 
resolves itself into a mere question of expe- 
diency, depending upon the consideration of 
the importance of the certainty of the rule 
and the extent of the property to be affected 
by a change of it. Considering the influence 
of manners upon the law, and the force of 
opinion, whichis silently and almost insensibly 
controlling the course of business and the 
practice of the courts, it-is impossible that 
the fabric of our jurisprudence should not 
exhibit deep traces of the progress of society, 
as well as the footsteps of time.’’ 

It seems as if the positions of the radical 
supporters and opponents of this maxim are 
both untenable; neither has any real 
grievances to complain of, both are fighting 
men of straw. There is no court but quotes 
the maxim with approval (and exceptions), 
its supporters ask no more. All courts and 
all text-writers make exceptions which rob it 
of any binding force and leave the courts full 
discretion to decide any case as they think 
just and for the general good. Can itsoppo 
nents ask more? Theoretically they are cer- 
tainly right. They maintain that ‘‘law is the 
perfection of reason,’’ ‘‘bad law is bad logic,”’ 
‘the function of courts is to apportion to 
each suitor that which is his due according to 
the law of the land.’’ ‘“The decisions of courts 
are not themselves law.’’ All this is unde- 
niable, but the maxim ‘‘of two evils always 
accept the least’’ will justify the action of 
any court in applying the rule of stare decisis, 
even when by so doing it disregards those 
propositions and inflicts injustice on the indi- 
vidual suitor. Courts do not follow a bad 
precedent save when the injustice and hard- 
ship of the particular case in hand are far 
outweighed by the probable disastrous conse- 
quences of its disregard. Stare decisis has 
prevented ill-advised changes by giving the 
courts a ground on which to base a refusal 
when the demand of the suitor was just, but 
the consequences of yielding to it is injurious 
to the community at large. The rule as prac- 
ticed by modern courts might be stated, and 
perhaps in that form would be better under- 
stood, as follows: Courts are to decide all 
cases justly, bearing in mind that the public 
is a party to and interested in every contro- 
versy and that it has rights affected by the 
decision. 

Vernon H. TICHENOR. 
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MUNICIPAL CORPORATIONS—LIABILITY FOR 
ACTS OF MARSHAL. 


TOWN OF LAUREL V. BLUE. 





Appellate Court of Indiana, April 16, 1891. 


A town is not responsible for an unlawful arrest by 
the town marshal, since in making arrest he is acting 
for the public, and is not the agent of the town. 


CRUMPACKER J.: William R. Blue sued the 
town of Laurel for damages resulting from false 
imprisonment. The complaint states that in July, 
1887, one Burris was the marshal of the town of 
Laurel, and as such officer he wrongfully and un- 
lawfully arrested the appellee, without a war- 
rant, and under the provisions of an ordinance 
theretofore adopted by the town trustees, but 
which was wholly without authority and void: 
that said marshal took the appellee in custody, 
and wrongfully and unlawfully restrained him of 
his liberty for along space of time, much to his 
disgrace and humiliation, whereby he was dam- 
aged. Two paragraphs of complaint were filed, 
and both proceed upon the general theory that 
the town corporation was responsible for the tor- 
tious act of the marshal in arresting the appellee. 
The ordinance under which the arrest is alleged 
to have been made is set out in the complaint. It 
provides that whoever, being in a condition of 
intoxication, shall stagger, reel, or lie down upon 
any street or alley in the town of Laurel shall, 
upon conviction, be fined not more than ten nor 
less than five dollars. A demurrer was filed to 
the complaint and overruled, and the appellant 
excepted. The cause was put at issue, and tried 
by a jury. A verdict was returned in favor of the 
appellee, and judgment entered upon the ver- 
dict. A motion for a new trial was filed by the 
appellant and overruled. Errors are assigned, 
properly presenting for decision the ruling of the 
trial court upon the demurrer to the complaint 
and the motion for a new trial. 

The controlling question in this case is, can the 
town of Laurel be held responsible for an unlaw- 
ful arrest by its marshal under an invalid ordi- 
nance, and without a warrant? The question of 
the responsibility of a municipality for the 
tortious act of one of its officers must depend for 
its solution upon the character of the act the offi- 
cer was engaged in at the time of the commission 
of the tort. Cities and towns incorporated under 
the laws of this State have two general classes of 
functions, which may be denominated govern- 
mental and domestic or corporate. All laws and 
ordinances intended to secure the peace and good 
order, or to preserve the health and morals, of the 
public, are in the nature of police regulations, and 
are essentially governmental in their character. 
Their enactment and enforcement are functions of 
the sovereignty, and they are designed for the 
benefit of the public, as distinguished from the 
municipality. In the distribution of the powers 
of government the legislature has made munici- 
pal corporations special public agents, and dele- 





gates them with authority, to a limited extent, to 
enact and enforce certain prescribed police regu- 
lations within their respective localities. And in 
the execution of such laws the officers of the cor- 
poration discharge duties for the public, rather 
than the corporation, and this is true whether the 
laws were enacted by the State or by the corpo- 
rate authorities. Any officer of a municipal cor- 
poration whose duty in whole or in part is to en- 
force observance to such laws or ordinances, 
while so engaged is acting for the public, and is 
not the agent of the municipality in its domestic 
or corporate character. The duties of the office 
of town marshal are both public and corporate. 
This office is created by the legislature, and the 
incumbent must be selected in the manner and for 
the term prescribed by legislative enactment. The 
marshal of the town of Laurel was attempting to 
execute a public duty at the time of the commis- 
sion of the tort complained of in this case, and 
for this the town cannot be held responsible. In 
the case of City of Lafayette v. Timberlake, 88 Ind. 
330, in discussing a similar question, Elliot, J., 
said: ‘‘Officers appointed to execute the laws and 
ordinances are not agents engaged in corporate 


duties, but are public officers, appointed at the com- - 


mand of the legislature by the corporate authori- 
ties. There is no more reason for holding cities 
responsible for the wrongs of police officers than 
there is for holding counties or townships respon- 
sible for the torts of sheriffs and constables.” 
Judge Dillon, in his work on Municipal Corpora- 
tions (3d ed., § 975), declares that, ‘‘agreeably to 
the principles just mentioned, police officers ap- 
pointed by a city are not its agents or servants, so 
as to render it responsible for their unlawful or 
negligent acts in the discharge of their duties; 
and accordingly a city is not liable for an assault 
and battery committed by its police officers, 
though done in an attempt to enforce an ordinance 
of the city; nor for an arrest made by them which 
is illegal for. want of a warrant.’’ See, also upon 
the same subject, Faulkner v. City of Aurora, 85 
Ind. 130; City of Anderson v. Ek&st, 117 Ind. 126, 
19 N. E. Rep. 726. We have no hesitancy in de- 
claring that the town of Laurel cannot be held 
responsible for the alleged tort of its marshal in 
making the arrest mentioned in the complaint, 
and that the demurrer to the complaint ought to 
have been sustained. We intimate no opinion 
upon the validity of the ordinance set out in the 
complaint, as our conclusion upon the other 
question renders it unnecessary. The judgment 
is reversed, with costs, with instructions to the 
trial court to sustain the demurrer to the com- 
plaint, and proceed further in accordance with 
this opinion. : 


NoTEe.—When it is sought to render a municipal 
corporation liable for the acts of servants or agents, a 
cardinal inquiry is whether they are the servants or 
agents of the corporation. If the corporation ap- 
points or elects them, can control them in the dis- 
charge of their duties, can continue or remove them, 
can hold them responsible for the manner in which 
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they discharge their trust, and if those duties relate 
to the exercise of corporate powers, and are for the 
peculiar benefit of the corporation in its local or 
special interest, they may justly be regarded as its 
agents or servants, and the maxim of respondeat su- 
perior applies. But if, on the other hand, they are 
elected or appointed by the corporation in obedience 
to the statute, to perform a public service not pecu- 
liarly local or corporate, but because this mode of 
selection has been deemed expedient by the legisla- 
ture in the distribution of the powers of government, 
if they are independent of the corporation as to the 
tenure of their office and the manner of discharging 
their duties, they are not to be regarded as the serv- 
ants or agents of the corporation for whose acts or 
negligence it is impliedly liable, but as public or State 
officers with such powers or duties as the statute con- 
fers upon them, and the doctrine of respondeat supe- 
rior is not applicable. 1 Dillon Munic. Corp. (4th 
ed.) § 974; New York v. Bailey, 2 Denio (N. Y.), 483; 
Hafford v. New Bedford, 16 Gray, 297; Buttrick v. 
Lowell, 1 Allen, 172; Ogg v. Lansing, 35 Iowa, 495; 
Hamon v. St. Louis County, 62 Mo. 313; Baltimore v. 
O’ Neill, 68 Md. 336; Mulcairns v. Janesville, 67 Wis. 
24. In Indiana it has been held that the rule appli- 
cable to private corporations, that the master is not 
liable for injuries caused by the negligence of a co- 
servant, cannot be applied to the officers and agents 
of municipal corporations, especially when they are 
acting in different departments of the municipal gov- 
ernment. Turner v. Indianapolis, 96 Ind. 51. In 
order to make a municipal corporation impliedly lia- 
ble on the m:xim of respondeat superior for the 
wrongful act or neglect of an officer, it is necessary 
that it be shown that the officer was its officer, either 
generally or as respects the particular wrong com- 
plained of, and not an independent public officer, and 
also that the wrong was done by such officer while in 
the legitimate exercise of some duty of a corporate 
nature which was devolved on him by law or by the 
direction or authority of the corporation. White v. 
Phillipston, 10 Met. 108; McCarthy v. Boston, 135 
Mass. 197; Pratt v. Weymouth, 147 Mass. 245; Bryant 
v. St. Paul, 33 Minn. 289, and cases cited above. 

In accord with the doctrine of the principal case, it 
is generally held that police officers appointed by a 
city are not its agents or servants, so as to render it 
responsible for their unlawful or negligent acts in the 
discharge of their duties. Thus it has been held that 
a city is not liable for an assault and battery commit- 
ted by its police officers, even though it was done in 
an attempt to enforce an ordinance of the city. But- 
trick v. Lowell, 1 Allen, 172; Hafford v. City, 16 Gray, 
297. In Caldwell v. Boone, 51 Iowa, 687, it is held 
that cities are not liable for the acts of their police of- 
ficers in the enforcement of police regulations, and 
cannot make themselves liable by the ratification of 
such acts. In that case it was sought to charge the 
city in damages for assault, malicious prosecution and 
false imprisonment. In Board v. Schroeder, 58 IIl. 
353, it was held that a municipal corporation is not 
liable for the illegal and unauthorized acts of its offi- 
cers in administering an ordinance. Nor is it made 
liable by the fact that its board of trustees are cogni- 
zant of the tortious act, and even participated therein. 
That was a case of false imprisenment. Nor is a city 
liable for an arrest made by police officers which is 
illegal for want of a warrant (Pollock’s Adm’r v. City, 
13 Bush, 221; Cook v. The Mayor, 54 Ga. 468; Harris 
v. City of Atlanta, 62 Ga. 290; McElvoy v. The City 
Council, 65 Ga. 387; Attoway v. Mayor, 68 Ga. 740); 


nor for an arrest and false imprisonment by its offi- ‘ 





cers under a void ordinance (Worley v. The Inhab- 
itants, 88 Mo. 106, distinguishing Dooley v. Kansas 
City, 82 Mo. 444); nor for injury to pedestrian caused 
by nuisance, the removal of which was the duty of 
the police board. Altvater v. The Mayor, 31 Md. 462; 
Borough v. Fitzpatrick, 94 Pa. St. 121. In Elliott v. 
Philadelphia, 75 Pa. St. 347, the city was held not lia- 
ble for a horse negligently killed by a police officer 
who had arrested the driver for violating the ordi- 
nance of the city in respect to rapid driving. Nor isa 
city liable for the unlawful acts of violence of police 
whereby, in the exercise of their duty in suppressing 
an unlawful assemblage, an injury is done to the 
property of an individual. Stewart v. New Orleans, 9 
La. Ann. 461; Dargan v. Mayor, 31 Ala. 469. In Cul- 
ver v. Streator, 22 N. E. Rep. 810, s. c., 30 Cent. L. J. 
72, the Supreme Court of Illinois held that a munici- 
pal ordinance forbidding dogs to run at large being a 
police regulation, the city is not responsible for the 
negligent acts of one employed by it to enforce such 
ordinance. 

Upon the same principle it has been held that a city 
having power to establish a fire department, to ap- 
point and remove its officers, and to make regulations 
in respect to their government and the management 
of fires, is not liable for the negligence of the firemen 
appointed and paid by it, who, when engaged in the 
line of their duty, upon an alarm of fire, run over the 
plaintiff on their way tothe fire (Hafford v. New Bed- 
ford, 16 Gray, 297; Wilcox v. City of Chicago, 107 IIl. 
334); nor for injurv to the plaintiff caused by the 
bursting of a hose of one of the engines, through the 
negligence of a member of the fire department (Fisher 
v. City of Boston, 104 Mass. 87); nor for negligence 
whereby the sparks from a fire engine of the city 
caused the plaintiff’s property to be burned. Hayes 
v. City of Oshkosh, 33 Wis. 314. In like manner it 
is held that where a city under authority of law, es- 
tablished a hospital, it is not liable to persons injured 
by the misconduct of its agents and employees there- 
in: City of Richmond vy. Long’s Adm’rs, 17 Gratt. 
375. These cases all rest on the ground that the mu- 
nicipal corporation represents the commonwealth, and 
municipal officers, while engaged in those duties 
which relate to the public safety and the preservation 
of public order, are the servants of the State. Burch 
v. Hardwicke, 30 Gratt. 24; Worley v. Inhabitants, 
88 Mo. 106; Borough v. Fitzpatrick, 94 Pa. St. 121. 
The municipal corporation, in all these and the like 
cases, represents the State or the public. The police 
officers are not the servants of the corporation, the 
principle of respondeat superior does not apply, and 
the corporation is not liable unless by virtue of a 
statute expressly creating the liability. 1 Dillon 
Munic. Corp. (4th ed.) § 975. This principle was ap- 
plied in a very recent case not yet reported, wherein 
the Supreme Court of Massachusetts holds that where 
a horse became frightened from the blasting of rock 
in excavating for a public school-house whereby the 
plaintiff sustained injuries, the city is not liable, since 
the work is for the benefit of the public, and the stat- 
ute provides no private remedy. Howard v. City of 
Worcester, Sup. Ct. Mass. April 1, 1891. 
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MODE OF REMOVAL OF CAUSES.! 





1. All suits removable from a State court to the 
United States Circuit Court, upon the principal 
grounds first recited in the statute,may be so removed, 
by filing a petition for removal and bond, in the State 
court where the suit is pending, ‘‘at the time, or any 
time before the defendant is required by the laws of 
the State, or the rule of the State court in which the 
suit is brought, to answer or plead to the declaration 
or complaint of the plaintiff.”” Such petition for remo- 
val must be in writing, but need not be sworn to. 
Connor v. Scott, 4 Dillon,242; it should state succinctly 
all the facts entitling the petitioner to remove the 
cause, including the fact that the amount or value in- 
volved in the suit exceeds $2,000 exclusive of interest 
and costs; and when the removal is sought on the 
ground of aseparable controversy, it must aver that 
there is such a controversy; and when sought on the 
ground that the suit involves a controversy arising un- 
der the constitution, laws, or treaties of the United 
States, it should point out what such controversy is, 
and how and where it will arise, unless the fact of 
there being such a controversy is sufficiently disclosed 
by the pleadings. If the pleadings disclose such a con- 
troversy, a general statement in the petition for re- 
mova! that it involves a controversy, arising under the 
#onstitution, laws or treaties of the United States, will 
suffice. Ins. Co. v. Pechner, 95-U. 8. 183; Gold Wash- 
ing & Water Co. v. Keyes, 96 U.S 199; R. R. Co. v. 
Mississippi, 102 U. S. 135: Pac. Removal Cases, 115 U. 
S. 2; Trafton v. Nongues, 4 Sawyer, 178. The bond 
tendered in connection with the petition for removal 
must be conditioned, that the petitioner for removal 
will “‘enter (thatis file) in the United States Circuit 
Court on the first day of its then next session, a copy 
of the record in such (removed) suit, and pay all costs 
that may be awarded by said circuit court, if said court 
shall hold that such suit was wrongfully or improperly 
removed thereto, and that he will appear and enter 
special bail, if special bail was originally requisite there- 
in.” 

2. When a removal is sought on the ground of “‘pre- 
judice or local influence,’’ the petition for the remo- 
val must be presented to the United States Circuit 
Court to which the cause is removable, and it may be 
so presented “tat any time before the trial”? of the ac- 
tion in the State court. Whelan v. R. R. Co., 35 Fed. 
Rep. 858. 
the facts entitling the petitioner to a removal, and on 
the presentation of such petition, it must ‘‘be made to 
appear to said circuit court,’’ by affidavits or other 
proper evidence satisfactory to said court, that on ac- 
count of “prejudice or local influence’’ the petitioner 
*‘wili not be able to obtain justice in the State court.” 
Being satisfied of such fact the circuit court orders the 
removal. Short v. R. R. Co., 33 Fed. Rep. 114; Malone 
v. R. R. Co., 35 Fed. Rep. 625: Amy v. Manning, 35 
Fed.-Rep. 868-536; Lumber Co. v. Hotzclaw, 39 Fed. 
Rep. 885. But see Whelan v. Railroad Company, supra 
and Fisk v. Henarie, 32 Fed. Rep. 417. 

3. A suit between citizens of the same State “‘claim- 
ing land under grants of different States,” may be re- 
moved in the following manner, if it involves the sum or 
value of $2,000 exclusive of interest and costs. That is 
to say “any one or more of the plaintiffs or defendants, 
before the trial’? may advise the court “that he or they 
¢claim and shall rely upon a right or title to the land, 


1 From a paper prepared by Hon. A. M. Thayer, Judge 
United States District Court (Mo.), for the use of 
students at St. Louis Law School. 


The petition for removal should state all. 





under a grant from a (particular) State,” producing 
the grant or a copy thereof, “‘except where the loss of 
public records” prevents its production. Thereupon 
he or they may move, *‘that any one or more of the ad- 
verse parties inform the Court, whether he or they 
claim a right or title tothe land, under a grant from 
some other State.” Ifthe party so called upon, give 
information “that he or they do claim under such grant 
(from some other State), any one or more of the par- 
ties moving for such information, may then on petition 
and bond remove the cause to the Circuit Court of 
the United States next to be holden in such district.” 
Vide 25 U.S. Stat. 435, § 3. 

4. Ifa removal is sought on the ground tiat the con- 
troversy is one “arising under the constitution, laws 
or treaties of the United States,” allof the defendants 
should joinin the petition for removal, unless some are 
merely nominal defendants. But when a cause is re- 
movable on the ground that there is a ‘separable can- 
troversy,’’ either ‘‘one or more of the defendants’’ 
may remove the same and such removal operates to 
transfer the entire suit tothe federal court. Barney 
v. Latham, 103 U. S. 205; 11 Fed. Rep. 210 and 353; 18 
Wall. 553. 

5. Also when a removal is sought on the ground of 
‘prejudice or local influence” and there are several de- 
fendants, any one of the defendants, being a citizen of 
another State than that in which the suit is brought, 
may remove the cau-e to the federal Court, if the plaint- 
iff or plaintiffs in such suit are all residents of the State 
iz which the suit is pending. And in such cases a cause 
is removable at the instance of a non-resident defend- 
ant or defendants, though certain residents of the 
State in which the suit is pending have been joined as 
co-defendants with non-resident defendant or defend- 
ants. Whelan v. R. R. Co., 35 Fed. Rep. 849; Thouron 
v. Ry. Co., 38 Fed. Rep. 672; Niblock v. Alexander, 44 
Fed. Rep. 306. 

6. Except as indicated in the two proceeding sec- 
tions, the federal circuit court cannot entertain juris- 
diction of a cause by reason of the controversy being 
“between citizens of different States,’? whether it is 
begun in the circuit court, or is brought there by re- 
moval from a State court, unless all of the necessary 
plaintiffs are cititzens of a State or States, other than 
that of which the necessary defendants are citizens 
and residents. Hence a citizen of Illinois cannot sue 
another citizen of Lilinois together with a citizen of 
Missouri, in the United States Circuit Court for Mis- 
souri or Illinois; neither could a citizen of Illinois, if 
sued in a State court of Missouri by a citizen of Mis- 
souri and a citizen of Lllinois, remove the cause to the 
United States Circuit Court for Missouri. Blake v. 
McKim, 103 U. S. 336; Removal Cases, 100 U. S. 457; 42 
Fed. Rep. 81. 

7. Inasmuch as suits in which jurisdiction depends 
on diverse citizenship, must now be brought, in the 
district of the residence of the plaintiff or defendant 
when there are two or more plaintiffs who reside in 
different States, they cannot maintain a suit as co- 
plaintiffs against a defendant who resides in some 
other State in the federal court of the district in which 
either of the plaintiffs reside, but must sue the de- 
fendant in his own State and district. Smith v. Lyon, 
183 U.S. 315; 88 Fed Rep. 53. In such case, if the 
plaintiffs should sue the defendant in a court of 
the State in which either of the plaintiffs resides, 
it is probable that the defendant could nut remove the 
cause to the federal court of the district, if the plaint- 
iffs made timely motion to remand the cause. 

8. If a causeis removable from a State to the federa 
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circuit court, and a proper petition and bond for re- 
moval is filed, the State court thereupon loses juris- 
diction over the case, though it refuses to order a 
removal; the United States Circuit Court acquires 
full jurisdiction of a cause by the filing of a proper 
petition and bond, though no order of removal is 
made by the State court. Fisk v. R. R. Co., 8 Blatch- 
ford, 248. 

9. Aftera cause has been removed to the federal 
court, itis proceded with therein precisely as if it 
‘had been originally commenced in said * * * 
court.” But ifthe case is one of equitable cognizance, 
and the complaint filed in the State court is not drawn 
in accordance with the rule governing proceedings in 
equity—it is customary to order the plaintiff to re- 
plead. Ifthe action is at law itis not necessary to 
replead. 

10. Suits cannot be removed from a State to the 
federal court, except the manner provided by law, 
and in one or the other of the modes hereinbefore de- 
scribed; the parties to a suit cannot remove a cause 
merely by consent; and unless the exemplified copy 
of the record when lodged in the federal court, shows 
that the case has been removed in substantial con- 
formity with the proyisions of law regulating remov- 
als, and further shows affirmatively that the federal 
court has jurisdiction of the suit—it will be remanded 
to the State court. 








CORRESPONDENCE. 





LIMITATION OF ACTIONS—PAYMENT ON ACCOUNT— 
INDIANA AUTHORITIES. 
To the Editor of the Central Law Journal: 

In your issue of May 22, you give a note to a recent 
decision of the Supreme Court of Kansas, in Ham- 
ilton v. Coffin, in which the court hold that “an entry 
of credit made in a book of ‘accounts by a creditor 
upon an account with his debtor after a cause of ac- 
tion is barred by the statute of limitations, is, of itself, 
insufficient to establish such a partial payment on the 
account as will take it out of the statutory bar.” 

From the language of the court, it appears that this 
was an account consisting simply of charges upon one 
side and of credits upon the other, and it is to be in- 
ferred from the decision, that if the payment had been 
made before the last item was barred, the whole ac- 
count would have been taken out of the statute, or, 
rather, that the statute would have begun torun from 
the time of the payment. 

In this State (Indiana), our statute upon this sub- 
ject reads: “In an action brought to recover a bal- 
ance due upon a mutual, open and current account 
between the parties, the cause of action shall be 
deemed to have accrued from the date of the last item 
proved in the account on either side.” Rev. Stat. 
1881, § 295. It has been decided by our supreme court 
that ‘‘when items of account are all on one side, and 
only credits for payment on the other, it is not an 
open account under this section.” Prenatt v. Run- 
yon, 12 Ind. 174. Hence, if the last item of charge is 
barred, the fact that a credit has been made within 
the time allowed by statute will not prevent the stat- 
utes running. So, ‘‘where the items of an account on 
the credit side are wholly for payments, the account 
is not mutual, in the sense of section 295 Rev. Stat. 
1881, so that the statute of limitations will not begin 
to run until the date of the last item on either side; 
but in such case the statute will be a bar, except as to 
items of indebtedness within six years.” Perrill v. 





Nicholls, 87 Ind. 444. If the account is all on one 
side, the circumstance that some of the items are of 
less than six years’ standing, does not take those out 
of the statute of limitations, which are of more than 
six years’ standing. Buntin v. Lagow, 1 Blackf. 373. 
The reason is, that, “‘if goods are sold in separate par- 
cels, and at different times, each sale is a complete 
and independent contract; and the fact that each con- 
stitutes an item in an account, does not, of itself, give 
them any connection with each. other, and it is not a 
mutual account current between the parties.”” Littler 
v. Smiley, 9 Ind. 116. This last rule does not apply 
where the items of charge are parts of one entire con- 
tract; as where the charges are made for separate 
parts of labor performed under one entire contract; 
for the cause of action does not accrue for any of the 
work until it is completed as required by the con- 
tract. Work’s Practice, vol. 1, § 268, citing Wright v. 
Miller, 63 Ind. 220; McKinney v. Springer, 3 Ind. 59. 
Nor would it apply in case of a jobber’s account, who 
has, by contract, agreed to furnish a quantity’of goods 
to his debtor, to be delivered at different times, and 
to be paid for when the contract is complete and all 
goods delivered. Norin case of actual mutual current 
accounts, as where the account consists of charges for 
sawing lumber upon one side, and credits for logs 
furnished upon the other. Chambers v. Chambers, 78 
Ind. 400. 

Another reason has been given, and this is the 
one used by the Supreme Court of Kansas in the 
principal case, for not allowing mere credits to take 
an account out of the statute of limitations, viz: that 
the creditor should not be allowed to manufacture 
evidence for himself. Butif this is any reason at all, 
it applies as well to payments made before the statute 
has run as afterwards; fora creditor may watch his 
books, and the day before the statute has run against 
an account, enter up a credit that would, upon that 
theory, give the account another lease of life for six 
years, that would be as unjust to the debtor as a 
credit made the day after the statute had run. But 
we believe this is not the reason of the rule in either 
case. For in any case,even of mutual current ac- 
counts, if the account would be barred without the 
credit, it is incumbent on the plaintiff to prove the 
credit or last item (see § 295 R. S. 1881), and there is 
thus little chance of manufacturing evidence for him- 
self. We take it that the reason for the rule is, that 
in case of an account consisting of charges upon one 
side, and credits for payments merely upon the other, 
it is in no sense mutual; it is an account without 
reciprocity, and only upon one side, and all items that 
are not within this statute are barred. In case of a 
mutual, open and current account, the last item of 
which is not within the statute, it is barred, and in 
either case a payment cannot be considered as a prom- 
ise to pay the balance of the account, but only to ex- 
tinguish so much thereof as is paid; and a debt that 
is barred by the statute of limitations cannot be re- 
vived except by a new acknowledgment or promise to 
pay, and in this State such acknowledgment or prom- 
ise must be in writing signed by the party to be 
charged. R. S. 1881, § 301. A payment of one of 
several purchases cannot be said to be an acknowl- 
edgmeut of indebtedness for other purchases made 
at different times, nor a promise to pay therefor. It 
would appear at first blush to be a littl. different with 
regard to a payment of a part of a balance of a mutual, 
open account that is barred, or of a part of a balance 
on a note that is barred. But we think that upon a 
little reflection the reasons will appear to be the same. 
When any claim is barred by the statute of limita- 
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tions, the law simply conclusively presumes that the 
claim has been paid, unless the party to be charged 
has reacknowledged or promised to pay it; but 
leaves the debtor, of course, at liberty to pay it if he 
so ehooses. If he does pay any part of it, the pre- 
sumption of payment remains as tothe balance. A 
payment is an acknowledgment that the claim to the 
amount of the payment has not before been paid, but 
it extends no further unless some other act accom- 
panies it. N. 
Sullivan, Ind., May 23, 1891. 
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THE RELATION OF LABOR TO THE LAW OF TO-DAY. 
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1, ABDUCTION—Evidence.—Under Code Tenn. § 5370, 
as to the offense of taking a female from her father or 
other person having legal custody of her, without his 
consent, for the purpose of prostitution, it is no defense 
that the female went willingly, and no force was used. 
—Scruggs v. State, Tenn., 158. W. Rep. 1074. 

2. ADMINISTRATION—Widow’s Exemption.— Where a 
widow files her claim for exemption out of her hus- 
band’s estate within three months after his death, but 
the appraisement, though regularly filed in the regis- 
ter’s office, is not marked “filed,” a second appraise- 
ment, made more than three years later, should not be 
discharged on account of the delay, where no one has 
been injured thereby.—Jn re Williams’ Estate, Penn., 21 
Atl. Rep. 673. 

3. ADVANCEMENTS—Evidence.—In an action of parti- 
tion, where the issue is whether a voluntary convey- 
ance of land by a decedent to his son was an advance- 
ment, the burden is upon the son to show that it was 
not so intended.— Scott v. Harris, Ind., 27 N. E. Rep. 150. 

4. APPEAL—Objections not Made Below.—In Kentucky, 
a finding of law by the court must be excepted to at the 
time it is made, or it will not be considered by the ap- 
pellate court.—American Mut. Aid Soc. v. Bronger, Ky., 15 
8. W. Rep. 1118. 

5. ASSIGNMENT FOR BENEFIT OF CREDITORS—Keplevin. 
—Rev. St. Ill. 1889, ch. 10a, § 10, does not apply to a 
creditor whose claim was at the time of the assign- 
ment contingent upon the result of a lawsuit, which 
was not decided till after the three months had ex- 
pired.—Suppiger v. Grauz, I1l., 27 N. E. Rep. 22. 

6. ASSIGNMENT OF RIGHT TO CITY WARRANTS.—A con- 
tractor to do work on the streets of a city may assign 
his right to receive the warrants for such work, and 
such assignment creates an equitable interest in such 
expectancy, which a court of equity will protect by de- 
creeing the delivery of the warrants when issued. The 
interest created by such an assignment is equitable, not 
legal.— Stott v. Franey, Oreg., 26 Pac. Rep. 271. 

7. BaNKS—Checks — Presentment.—The drawer of a 
check in Philadelphia upon a city bank in favorof a 
payee residing in the city is discharged from liability 
by the failure of the payee to present the check for 
three days, during which time the bank fails.—National 
State Bank of Camden v. Weil, Petin., 21 Atl. Rep. 661. 

8. BILL OF REVIEW—What Constitutes.—A bill asking 
that a foreclosure decree be partially annulled on ac- 
count of fraud in procuring it, but that the sale of lands 
already made be ratified, and time allowed for pay- 
ment of a balance due,is a bill of review.—Dodge v. 
Northrop, Mich., 48 N. W. Rep. 505. 

9, CARRIERS—Passengers—Contributory Negligence.— 
The calling of the station and opening and fastening 
back of the car-door by defendant’s brakeman was not 
an invitation to plaintiff to step off a moving train.— 
England v. Boston, etc. R. Co., Mass., 27 N. E. Rep. 1. 

10. CARRIERS OF GOODS—Liability as Warehouseman. 
—Where the consignees fail to remove goods for more 
than three days after notice of arrival and request to 
remove, the railroad company is only liable as ware- 
houseman.—Anniston, etc. R. Co. v. Ledbetter, Ala., 9 
South. Rep. 73. 

11, CERTIORARI—Petition.—Where certiorari is prayed 
on the ground that the justice had no jurisdiction of 
defendant, the petition is properly dismissed when it 
fails to aver that there was any attempt to establish by 
evidence the plea to the jurisdiction.—Spinks v. Mat- 
thews, Tex., 15 8. W. Rep. 1101. 

12, CERTIORARI—Policeman.— On certiorari to review 
the action of the mayor and council of a city in dismiss - 
ing a member ofthe police force, the validity of the 
appointment of his successor cannot be considered.— 
State v. Mayor, N. J., 21 Atl. Rep. 568. 

18. CHATTEL MORTGAGE—Affidavit by Agent.—Plaint- 
iff foreclosed a chattel mortgage in justice’s court, and 
levied on the mortgaged property. A, as defendants’ 
special agent appointed by parol, filed an affidavit of 

Negality. Held, under Code Ga. § 2207, that the verbal 














XUM 


Vou. 32. 


THE CENTRAL LAW JOURNAL 495 








appointment of the agent sufficiently authorized his 
filing the affidavit in behalf of his principal.—Cook v. 
Buchanan, Ga., 13 8. E. Rep. 83. 


14. CHATTEL MORTGAGE—Validity.— One who lends 
money, and takes a chattel mortgage in the name of a 
third person, to secure notes, payable to the mortgagee 
“tor bearer,” and himself receives the votes, can testify 
that the notes and mortgage were given to secure a loan 
made by him to the mortgagor.—Gilmore v. Roberts, Wis., 
48 N. W. Rep. 522. 

15. CLERK OF CoURT—Suspension.—Under Rev. Stat. 
Mo., 1879, §§ 615, 630, after the appointment of a tempo- 
rary clerk by the court the resignation of the suspended 
clerk did not create a vacancy to be filed by the gov- 
ernor.—State v. Blakemore, Mo., 15 8. W. Rep. 960. 


16. COMMUNITY PROPERTY—Interest of Heirs.—The in- 
terest of a deceased wife’s heirs in community property 
is only residuary, and their inheritance is subordinated 
to the payment of the debts of the community.—Land- 
reaux v. Louque, La., 9 South. Rep. 32. 

17. COMMUNITY PROPERTY — Liability for Separate 
Debts.—Code Wash. 1881, § 2411, giving each spouse, with 
out restriction, the power to devise one half of the 
community property, and § 2405, providing that neither 
spouse shall be liable for the separate debts of the other, 
do not withdraw the community property of a deceased 
spouse from liability for his or her separate debts.— 
Columbia Nat. Bank of Dayton v. Embree, Wash., 26 Pac. 
Rep. 257. 

18. CONFLICT OF Laws—Stockholders—Corporations.— 
The laws of the State where a corporation is organized, 
as construed by the courts thereof, are rules of prop- 
erty as tothe rights and liabilities between the corpo- 
ration and stockholders.—Allen v. Fairbanks, U.S.C. C. 
(Vt.), 45 Fed. Rep. 445. 

19. CONSIDERATION—Pledge.—Where a member of a 
corporation borrows money, which he uses for the 
benefit of the corporation, and at the same time executes 
his personal note the presumption is that the note 
was the consideration for the loan, but this presump- 
tion may be rebutted by proof that the loan was 
in fact to the corporation.—In re Estate of Van Haagen 
Soap Manuf’g Co., Penn., 21 Atl. Rep. 598. 


20. CONSTITUTIONAL LAW—Ordinance—City Marshal.— 
Municipal ordinances creating the office, eo nomine, of 
“chief of police,” without any provision of law author- 
izing the creation of such office, and assigning to it du- 
ties and functions that have been by law lodged in an- 
other official, are ultra vires, illegal and void.—Attorney 
General v. Connors, Fla., 9 South. Rep. 7. 

21. CONSTRUCTION—Charities.—In the interpretation of 
wills the intention of the testator is the polar star 
by which courts must jbe guided. It is their duty to 
realize such intention from quod voluit by ascertaining 
quod dixit.—City of New,Orleans v. Hardie, 9 South. Rep. 12. 

22. CONTRACT—Damages.—Where the evidence shows 
that plaintiff was ready to begin work at the time speci- 
fied, and that by reason of defendants’ promises the 
plaintiff, with his team and workmen, was kept idle, he 
may recover the reasonable value of the services of his 
men and teams while they were kept idle, and his rea- 
sonable expens‘’s actually and necessarily incurred for 
the hire of his men and the moving of his outfit.— 
Hammond v. Beeson, Mo., 158. W. Rep. 1000. 

23. CONTRACT—Parol Evidence.—A written contract, 
silent or ambiguous as to certain matters, may, as to 
them, be explained by parol evidence, not conflicting 
with anything plainly expressed in such contract.— 
Johnston v. Patterson, Ga., 13 8. E. Rep. 17. 

24. ConTRACT—Breach — Pleading.—In an action for 
breach of contract, where the damages are unliquida- 
ted, and depend upon what the jury shallijfind the plaint- 
iff has suffered under the evidence, the party cannot 
be required to fix such damages in a bill of particulars. 
— Van Vranken v. Gartner, Mich., 48 N. W. Rep. 499. 

25. CONTRACT—Reformation— Limitations.—An action 
to reform a written instrument on the ground of mis- 
take comes within the class provided for by section 





4985 of the Revised Statutes, which limits the time within 
which the same may be commenced to 10 years after the 
cause of action accrues.—Byrant v. Swetland, Ohio, 27 N. 
E, Rep. 100. 


26. CORPORATIONS — Actions of Directors.—The mo- 
tives and expediency which prompt the acts of a board 
of directors, done within the lawful scope of their 
powers and authority, are beyond judicial scrutiny and 
appreciation.— Trisconi v. Winship, La., 9 South. Rep. 
29. 


27. CORPORATIONS — Foreign.—A foreign cerporation 
may be an “inhabitant” of a district or country other 
than that of which it is a citizen or subject, or where it 
was organized,’’ywithin the meaning and purpose of the 
term, as used in section 1 of the judiciary act of 1888.— 
Miller v. Eastern Oregon Gold Min. Co., U. 8. C. C. (Oreg.), 
45 Fed. Rep. 345. 

28. CORPORATIONS — Promoters — Services.—The pro- 
mise of one of the promoters of a bank that the bank, 
when organized and chartered, will pay a person for 
his services in procuring subscriptions to its stock does 
not bind the bank.— Ti//t v. Quaker City Nat. Bank, Penn., 
21 Atl. Rep. 660. 

29. CORPORATIONS—Service of Process.—Under Act Pa. 
March 21, 1849, providing that in actions against foreign 
corporations process may be served upon any officer, 
agent, etc., the courts of Pennsylvania can acquire no 
jurisdiction of a foreign corporation which has never 
done business in the State by service of process upon 
its president while he is temporarily in the State for 
either business or pleasure.—Phillips v. Burlington Li- 
brary Co., Penn., 21 Atl. Rep. 640. 

30. CouNTY COLLECTOR—Taxes collected .—In the sum- 
mary proceeding by distress the statute must be strict- 
ly pursued. And by reason ofthe neglect to require 
monthly settlements and the delay in issuing the war- 
rant the auditor was without authority to proceed in 
that manner and further proceedings under the war- 
rant should be enjoined.—Judson v. Smith, Mo., 158. W. 
Rep. 956. 

31. COUNTY OFFICERS—Eligibility.—Since neither the 
constitution nor statutes of Texas require that county 
officers must be voters of the county, a citizen of the 
State is eligible to the office of tax assessor, though not 
a legal voter of the county where elected, not having 
resided there for six months previous to the election.— 
Stensoff v. State, Tex., 158. W. Rep. 1100. 

32. CRIMINAL EVIDENCE—Assault with Intent to Mur- 
der.—On trial for assault with intent to murder, where 
the evidence shows that defendant went to the room of 
the prosecuting witness at midnight, and assaulted her, 
evidence that she was a woman of bad character for 
chastity is irrelevant.—Crosby v. People, Lll., 27 N. E. Rep. 
49. 

33. CRIMINAL EVIDENCE—Homicide—Character.—Un- 
der what circumstances the character of the deceased 
for turbulence, violence or revengefulness is admis- 
sible.—King v. State, Ala., 8 South. Rep. 856. 

34. CRIMINAL LAaW—Assault with Intent to Rape—In- 
formation—Variance.—Proof of an assault on a female 
under the age of consent, with her consent, cannot sup- 
port an information charging an assault with force, with 
intent to commit rape.— Whitcher v. State,;Wash., 26 
Pac. Rep. 268. 

35. CRIMINAL LAW— Burglary —Intent.—There was 
no necessity to charge that it was essential to find 
that the accused had acted with “malice aforethought”’ 
in order to find him guilty.—State v. Millis, La., 9 South. 
Rep. 11. 

36. CRIMINAL LAw—Gift Enterprise —Prize. — Selling 
packages of coffee,on which are pasted slips of paper 
marked “1 plate,’ for each of which slips when presen- 
ted to the seller, he gives a plate, is a violation of Code 
Pub. Gen. Laws Md. art. 27, § 185, which prohibits “any 
scheme or devise by way of gift enterprise of any kind 
whatsoever.”—Long v. State, Md., 21 Atl. Rep. 683. 


37. CRIMINAL Law—Homicide—Insanity.—In criminal 
cases, where the plea of insanity is set up as a defense, 
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and evidence is introduced which tends to rebut the pre- 
sumption of sanity on the part of the accused, and the 
jury entertain a reasonable doubt,tafter considering all 
the evidence as to his sanity, itis their duty to acquit 
him.—Armstrong v. State, Fla., 9 South. Rep. 1. 


38. CRIMINAL Law—Separation of Jury.—On trial for 
murder, the separation of the jury before rendering 
their verdict is reversible error, though defendant’s 
counsel may have consented to a sealed verdict, and 
the verdict may have been signed, sealed, and deliv- 
ered to the foreman before separation.—Anderson v. 
State, Wash., 26 Pac. Rep. 267. 

39. CRIMINAL PRACTICE—Disorderly House—Statutes. 
—Acts Md. 1890, ch. 523, as to disorderly houses, does not 
affect such offenses committed before the passage of 
the act. Where a conviction has been had before the 
passage of the act, the common law punishment may 
be imposed after the passage of the act.—Beard v. State, 
Md., 21 Atl. Rep. 700. 

40, CRIMINAL PRACTICE—Larceny.—An indictment for 
simple larceny, charging the theft of “one dark bay 
horse, with one white spot on the end of his nose and 
one small white spot in his forehead,” did not describe 
the property alleged to have been stolen with the ac- 
curacy and fullness our statute requires.—Brown v. 
State, Ga., 13 8. E. Rep. 21. 

41. DEATH BY WRONGFUL ACT—Minor.—Under Code 
Ala. § 2588, the father is entitled to recover for the death 
of his minor son, employed by a railroad company 
without his consent, caused by a fellow servant’s neg- 
ligence, though the son may have been guilty of con- 
tributory negligence.— Williams v. South. etc. R. Co., Ala., 
9 South. Rep. 77. 

42, DEED—Delivery.—Possession by the grantee of a 
deed, fully executed, is regarded as strong evidence of 
delivery; while, on the Other hand, where the deed is 
found in the possession of the grantor, his possession 
is regarded as furnishing equally strong evidence that 
it has not been delivered.— Vreeland v. Vreeland, N. J., 21 
Atl. Rep. 627. 

43. DITCH ASSESSMENT—Collateral—Attack.—While an 
order of the county commissioners establishing a ditch 
would be absolutely void as to those owners of lands 
affected thereby who have not been notified as required 
by the statute, and could be attacked collaterally, yet a 
complaint, averring that no notice was given to the 
then owner of the land, as shown by the records in the 
recorder’s office is insufficient.—McCollum v. Uhl, Ind., 
27 N. E. Rep. 152. 

44. DONATIO CAUSA MORTIS—Limitations.— While the 
right of action of the forced heirs to sue for the reduc- 
tion of donations mortss causa arises on the death of the 
testator against which the prescription of five years is 
provided, yet an exception exists in case the sucession 
of the deceased is apparently insolvent.—Succession of 
Bali, La., 9 South. Rep. 45. 

45. DOWER—Wills—Partition.—Under Rev. St. Ill. ch. 
41, § 10, which provides that dower shall be barred by a 
devise of land or any other provision in the will of the 
deceased husband or wife unless such devise or provis- 
ion is renounced, a legacy, in order to bar dower, need 
not be of an amount greater than that the party would 
inherit had there been no will.—Cribben v.{Cribben, Ill., 27 
N. E. Rep. 70. 


46. EJECTMENT—Title.—Where one died in possession 
of land under a bona fide claim of right thereto, this was 
prima facie evidence of title in him, and his heirs or de- 
visees may recover on proof of such possession, unless 
a better adverse title is shown by the defendant.— Wolfe 
v. Baxter, Ga., 13 8. E. Rep. 18. 

47. EJECTMENT BY ADMINISTRATOR.—An administrator 
muy maintain ejectment to recover possession of the 
lands of his intestate or testator.—Jacksonville, etc. Ry. 
Co. v. Adams, Fla., 9 South. Rep. 2. 

48. EMINENT DOMAIN — Compensation.—A_ witmess, 
though not an expert, may be asked what, in his judg- 
ment, would be the injury to the land not taken.— 
Chicago, etc. R. Co.v. Nix, Ill., 27 N. E. Rep. 81. 





49. EMINENT DoMAIN—Location of Railroad.—The en- 
gineer of a railroad company made a preliminary sur- 
vey, of a line of railroad, but it did not appear that the 
survey was ever reported to the company or acted on 
by it. Held, that such survey did not constitute a legal 
location of the line.— Williamsport, etc. R. Co. v. Philadel- 
phia § E. R. Co., Penn., 21 Atl. Rep. 645. 

50. EMINENT DOMAIN—Railroad Damages.—In an ac- 
tion for the taking of land for a railroad right of way, the 
measure of damages isthe difference between the value 
of the entire lot as it was just before the taking and the 
value of what is left after the taking.— Harris v. Schuylkill 
River, £. S. R. Co., Penn., 21 Atl. Rep. 590. 

51. EVIDENCE — Former Trial—Death of Witness.— 
Where a witness dies pending an appeal from a justice 
to the circuit court, the justice’s notes of his testimony 
are inadmissible where the justice testifies that he 
thinks they contain all the facts stated by the witness, 
but probably not all of his words.—E£lberfeldt v. Waite, 
Wis., 48 N. W. Rep. 525. 

52. EXECUTION SALE—Sheriff’s Deed.—A sheriff’s deed 
of land sold under execution was executed to the as- 
signee of the judgment, and the debtor sold the prop- 
erty during the year for redemption to defendant, who 
took and kept possession for five years. Held, that the 
assignee could recover possession and the rental value 
after the expiration of the year for redemption.—Mer- 
ritt v. Richey, Ind., 27 N. E. Rep. 131. 

53. FRAUDULENT CONVEYANCE.—A transfer of prop- 
erty made without consideration, and for the purpose 
of enabling the transferrer thereafter to commit a tort 
with impunity, is fraudulent and void, as aguinst a 
creditor by judgment founded on a tort so committed.— 
Boid v. Dean, N. J., 21 Atl. Rep. 618. 

54, FRAUDULENT CONVEYANCE—Consideration.— Where 
one in good faith conveys land to his wife on a full con- 
sideration paid at or prior to the execution of the deed, 
though the consideration therein recited was merely 
nominal, her title is good against an execution pur- 
chased on a judgment thereafter rendered in favor ofa 
creditor of the grantor, who was supposed by the grant- 
orto havein possession sufficient personal property 
to secure the debt.—Lash v. Spayd, Penn., 21 Atl. Rep. 
641. 

55. FRAUDULENT CONVEYANCE—Corporations—Trans- 
fer to Wife.— Where the president of a corporation, who 
is its principal stockholder, turras the corporate prop- 
erty over to his wife in good faith in payment of a debt 
due from the gorporation to his wife, and the corpora- 
tion acquiesces in the transaction, it is not void as 
to other creditors.—Ragland v. McFall, 111., 27 N. E. Rep. 
0. . 

56. GARNISHMENT—Liability of Fraudulent Grantee.— 
There may be a money recovery against a fraudulent 
grantee of property who has sold such property to a 
bona fide purchaser and realized meney therefrom in fa 
vor of the defrauded creditor.— Ringold v. Suiter, W. Va., 
13 8. E. Rep. 46. 

57. HABEAS CORPUS — Criminal Law—Mittimus.—The 
writ of habeas corpus cannot be used for the correction 
of errors |(Rev. St. 1881, § 1119), and where it appears that 
the petitioner is in custody pursuant to an erroneous 
judgment the writ will be quashed if it also appears that 
the court rendering it had jurisdiction of his person and 
the subject-matter.—McLaughlin v. Etchison, Ind., 27 N. 
E. Rep. 1652. 

58. HOMESTEAD—Disposition by Will.—Under the con- 
stitution of 1868, a homestead is not subject to testa- 
mentary disposition; and although a homesteader may 
leave a will, as to his homestead, he dies intestate.— 
Schull v. Beatty, Fla., 9 South. Rep. 4. 

59. HUSBAND AND WIFE—Power of Attorney.—Where 
a wife by power duly executed constitutes her husband 
and other named persons her “attorney and attorneys 
in fact and in law,” and grants such “attorney or attor- 
neys” full power to convey or mortgage her land, the 
husband alone may execute a valid equitable mortgage 
for the objects specified in the power.—Zaton v. Dewey, 
Wis., 48 WN. W. Rep. 523. 








> 


, — = 











VoL. 32. 


THE CENTRAL LAW JOURNAL. 497 








60. INSOLVENCY—Assignee — Discharge.—Under Code 
Wash. sec. 2046, the debtor’s{property when once vested 
inthe assignee cannot be divested by his failure to 
receive a discharge.— Traders’ Bank v. Van Wagenen, 
Wash., 26 Pac. Rep. 253. 

61, INSURANCE—Pleading—Forfeiture.—A policy pro- 
vided for arbitration as to the amount of loss, and gave 
the insurer the right to take the property insured at 
the value fixed by the arbitrators. The assured, after 
agreeing to arbitration, revoked the submission, and 
declined to be bound. He then had the goods ap- 
praised, and sold them: Held, a forfeiture of the policy. 
—Morley v. Liverpool, etc. Ins. Co., Mich., 48 N. W. Rep. 
502. 

62. INSURANCE COMPANIES — Policy. — Defendant, a 
mutual insurance company, had no authority to issue 
policies as a stock company for a fixed cash premium, 
but the statute provided that,in case of a loss, an as 
sessment sufficient to pay the loss should be made 
“upon all property insured:” Held, that a policy issued 
for a cash premium is binding on the company and not 
ultra vires, since the holder, notwithstanding such pay- 
ment, is under the statute still liable to assessments.— 
Rundle v. Kennan, Wis., 48 N. W. Rep. 516. 

63. INTOXICATING LIQUORS—Indictment.—A complaint 
for keeping “a certain nuisance, to-wit,a tenement 
used for the illegal sale of intoxicating liquors,” suf- 
ficiently charges an offense under Pub. St. Mass. ch. 
101, § 6, declaring that “all buildings, places or tene- 
ments” so used are common nuisances.—Commonwealth 
v. Quinlan, Mass., 27 N. E. Rep. 8. 

64. INTOXICATING LIQUORS—Sales to Minors.—Written 
authority from the parent or guardian for selling or 
furnishing intoxicating liquors to a minor must be 
special for each occasion. A general permit or license 
for the minor to drink beer and whisky in a specified 
bar-room, without limitation as to time or quantity, is 
void.— Gill v. State, Ga., 13 8. E. Rep. 86. 

65. JUDGMENT— Dismissal Without Prejudice.—After 
the evidence in a case had been heard, and the judge 
had indicated what his findings would be, but before 
he had signed the findings, the plaintiff, by leave of 
court, dismissed the action with prejudice: Held, that 
such proceedings constituted no bar toa second suit 
on the same cause of action.—Louisville, etc. Ry. Co. v. 
Wylie, Ind., 27 N. E. Rep. 122. 

66. JUDGMENT—Executors.—Creditors of an insolvent 
estate have no standing, in the absence of fraud and 
collusion, to petition for the opening of a judgment 
confessed by the executor on a bona fide debt, which 
was barred by the statute of limitations, though the 
assets of the estate are thereby diminished.— Woods v. 
Irwin, Pa., 21 Atl. Rep. 603. 

67. JUDGMENT—Joint and Several.—A judgmenton a 
joint note against one of two joint makers discharges 
the other maker absolutely, Rev. St. Ind. 1881, § 320, pre- 
scribing the procedure where part only of defendants 
are served, not having changed the common-law rule 
in respect to the effect of a judgment against one of 
two joint debtors.— Martin v. Baugh, Ind., 27 N. E. Rep. 
110. 

68, JUDGMENT BY CONFESSION—Reformation.—W here 
by the terms of a judgment confessed it purports to be 
for the benefit of the “several creditors” of the debtor, 
but there is undisputed evidence thatit was intended 
only for the benefit of his unsecured “business credit- 
ors,” and no other creditors have taken any action 
thereunder that may affect their rights, the judgment 
will be reformed to express the intention of the parties, 
—Jenkins v. Davis, Penn., 21 Atl. Rep. 592. 

69. JUDGMENT BY CONFESSION—Towns.—W here town- 
ship supervisors are sued upon a warrant drawn by 
them on account of a just debt, and confess judgment 
therefor, such judgment will not be stricken off at the 
suit of a tax payer on the mere technicality that it 
should have been brought before the original debt.— 
Maneral v. T hip of Jackeon, Pa., 21 Atl, Rep. 672. 

70, JUDGMENT OBTAINED BY FRAUD. — Where a de- 








fendant in a suit before a justice of the peace pays the 
claim, and enters into a stipulation for a dismissal at 
the costs of plaintiff, and subsequently causes wit- 
to be subp d, and costs to be taxed against 
plaintiff, a judgment therefor is invalid, as obtained by 
fraud.—Greenwalt v. May, Ind., 27 N. E. Rep. 158. 

71. JUDICIAL SALE—Rights of Purchaser.—A purchaser 
of land under a void decree, whose money has been 
applied upon liens on the land, valid against the 
owner of the land, will be entitled to charge such 
money upon such land by substitution to the right of 
the creditor, upon disaffirmance of the sale.—Hull’s 
Adm’rv. Hull’s Heirs, W. Va., 188. E. Rep. 49. 


72. LEASE OF COAL MINE.—Where one who has agreed 
to obtain title to a coal mine, and lease it to another, 
does not tender possession to the lessee until nearly 5 
years have elapsed, during which time 6,000 tons of coal 
have been taken from the mine, and the machinery on 
it has greatly deteriorated in value, the lessee is justified 
by the delay in refusing to accept the lease.—Kille v. 
Reading Iron- Works, Penn., 21 Atl. Rep. 666. 

73. LIBEL—Mercantile Agency—Evidence.—In an ac- 
tion against a mercantile agency for falsely publishing 
that a judgment had been recovered against plaintiff 
when in fact a verdict had been rendered against him, 
it is inadmissible to show what wasthe ground of the 
suit.— Hessel v. Bradstreet Co., Penn., 21 Atl. Rep. 659. 

74. LIBEL—What Actionable.—A charge that a person 
burned insured property to defraud the insurance com- 
pany is actionable as libel without proof of special 
damages, where such fraud may be punished by soli- 
tary confinement in the penitentiary.—Daris v. Carey, 
Pentn., 21 Atl. Rep. 633. 

75. LIFE INSURANCE—Application.—An untruthful an- 
swerin application for life insurance written by the 
agent;of the company will not be treated as a warranty 
and will not avoid the policy.—Germania Life Insurance 
Co. v. Lunkenheimer, Ind., 26 N. E. Rep. 1082. 

76. LIMITATIONS—Private Sale.— Though the sale of 
land of a decedent to pay debts may have been irregu- 
lar if the heir waits until afterthe debts have become 
barred and another sale impossible before he assails 
it and then fails to show when and how he first learned 
of the irregularities, his claimis stale anda court of 
equity will not entertain it.—Murphy v. DeFrance, Mo., 
15 8. W. Rep. 949. 

77. MALICIOUS PROSECUTION—Evidence.—In an action 
for malicious prosecution, evidence as to defendant’s 
financial condition is admissible, since in such actions 
vindictive damages are recoverable.—Sexron v. Hoover, 
Ind., 27 N. E. Rep. 105. 

78. MANDAMUS—Public Land.—Where the owner of 
land certificates locates them upon certain land as 
vacant, and seeks by mandamus to compel the surveyor 
to survey the land, the writ must be denied, when it 
appears that a part of the land included in the location 
has been confirmed to others by an act of the legisla- 
ture.— Texas Mexican R..Co. v. Jarvis, Tex., 15 8. W. Rep. 
1089. 

79. MANDAMUS—Schools—Constitational Law.—A rule 
of the trustees of the State university, requiring stu- 
dents to attend non sectarian religious exercises in the 
university chapel is not in conflict with Const. Ill. art. 
2, § 3, which provides that “no person shall be required 
to attend or support any ministry or place of worship 
against his consent.’’—WNorth v. Board of Trustees of Uni- 
versity of Illinois, I1l., 27 N. W. Rep. 54. 

80. MANDAMUS TO GOVERNOR — Ministerial Duties.— 
The governor of the State will not be compelled by 
writ of mandamus to issue a commission to a duly- 
elected auditor of a county where it appears that prior 
to the election of relator an affidavit was filed with the 
governor statimg that theretofore he had been treas- 
urer of said county, and failed to account for money 
that had come to his hands.—Hovey v. State, Ind., 27 N. 
E. Rep. 175. 

81. MASTER AND SERVANT— Contract of Hiring.—De- 
fendant engaged plafhtiff as salesman on the first of 
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the year, guarantying him employment for at least 6 
months. Plaintiff worked for defendant under such 
contract for 13 months, when he was discharged: Held, 
that plaintiff's term of employment continued to the 
end of the third 6 months’ period.—Lister’s Agricultural 
Chemical Works v. Pender, Md., 21 Atl. Rep. 686. 

82. MECHANIC’S LIEN.—Where, under one contract, 
bricks are laid in a house, and in an adjoining sidewalk 
on a public street, the contractor may have a lien on 
the house for the materia! used in the sidewalk, as well 
as that used in the house.—McDermott v. Claas, Mo., 15 
8. W. Rep. 995. 

83. MORTGAGE—Foreclosure.— In an injunction suit 
against a seizure and sale of mortgaged property, no 
evidence of an agreement to grant time, of date prior 
to that of the note and mortgage sought to be fore- 
closed is admissible to vary or contradict the same, in 
the absence of allegation of fraud, or error.— Tenney v. 
Abraham, La., 9 South. Rep. 40. 

84. MORTGAGE— Foreclosure.—Where on foreclosure 
of a mortgage the land has been sold tothe mortgagee 
for less than his debt, and the security is shown to be 
inadequate and the debtor insolvent, a receiver may 
be appointed to collect and hold during the year al- 
lowed for redemption, the rents and profits of such 
parts of the land as are in the possession of the mort- 
gagor’s tenants.—Merritt v. Gibson, Ind., 27 N. E. Rep. 
136. 

85. MORTGAGE — Reformation. — Where a mortgage 
describing other land than that which was intended is 
foreclosed, and the land described, which also belonged 
to the mortgagor, is sold for a sum sufficient to pay the 
debt, the mortgage will not be reformed, for the pur- 
pose of foreclosure to include the land originally in- 
tended, since, the debt being satisfied, there is no 
ground for such relief.—Ray v. Ferrell, Ind., 27 N. E. 
Rep. 159. 

86. MUNICIPAL CORPORATION—Certificates—Validity.— 
Certificates of indebtedness cannot legally be placed in 
circulation before signing the receipt required asa 
condition precedent by section 2 of City Ordinance.— 
Neugass v. City of New Orleans, La., 9 South. Rep. 25. 

87. MUNICIPAL CORPORATION — Contracts.—Contracts 
not made with the proper authority, representing the 
municipality, cannot be enforced, although plaintiff 
has a right of action in a suit upon a quantum meruit.— 
Condran v. City of New Orleans, La.,9 South. Rep. 31. 

88. MUNICIPAL CORPORATION—Defective Sidewalk.—It 
is no answer to suit for injuries that there were no 
funds in the city treasury available to make the needed 
repairs and that the city was and fora long time had 
been indebted to the full extent of the constitutional 
limitation.—City v. McCulloch, Ind., 26 N. E. Rep. 1074. 


89. MUNICIPAL CORPORATIONS— Personal Injuries.—A 
city is not liable for injuries sustained by reason of a 
horse becoming frightened from the blasting of rock 
in excavating for a public school-house, since the work 
is purely for the benefit of the public.—Howard v. City 
of Worcester, Mass.,27 N. E. Rep. 11. 

90. MUNICIPAL CORPORATION—Public Improvement.— 
In an action on a contract to construct water-works 
for a city, an instruction that a contractor who bids for 
work is bound only by the specifications shown him at 
the time he makes his bid, upon which his estimates 
are based, is not contradicted, but is properly qualified 
by another instruction that if any general specifications 
were shown him when he executed the contract, and 
he agreed thereto, they became part of his contract, 
and he is bound thereby.—City of Zigin v. Joslyn, Lil., 26 
N. E. Rep. 1090, 

91. MUNICIPAL CORPORATIONS — Viaducts — Deed.— 
Plaintiff soid part of a city lot toa railroad company, 
which erected on it an embankment which rendered 
necessary a viaduct in front of the lot in order to make 
the street passable: Held, that plaintiff's deed did not 
constitute a release of damages from the city for injury 
caused to his lot by the erection of the viaduct.— Tinker 
wv. City of Rockford, Hl., 27 N. E. Rep. 74. 





92. NATIONAL BANKS—Illegal Loans.—A loan made by 
a national bark to an association or person of a greater 
amount or proportion than is permitted by this section 
does not render the security taken for such loan 
void.—Portland Nat. Bank v. Scott, Oreg., 26 Pac. Rep. 
276. 

93. NEGLIGENCE—Breach of Contract. — Though the 
contract under which a railroad company furnishes to 
aquarry owner, on his own side track, cars for the 
transportation of stone, obliges it to see that the cars 
are provided with proper brakes, it is not liableto a 
servant of such quarry owner, who is not a party to the 
contract, and over whom it has no control, for injuries 
resulting to him from the company’s breach ofits con- 
tract with such owner.—Roddy v. Missouri Pac. Ry. Co., 
Mo., 15 8. W. Rep. 1112. 

94. NEGLIGENCE — Dangerous Premises — Trustees.— 
Where a testatrix devises her property to trustees, but 
provides that a certain house and lot shall be occupied 
by her sister, who shall keep it in repair at her own ex- 
pense while she occupies it, thetrustees are not liable 
for injuries sustained by a person through their dan- 
gerous condition.—Zisenbry v. Pennsylvania Co., Penn., 
21 Atl. Rep. 639. 

95. NEGLIGENCE — Injury to Adjoining Owner. — A 
party, in the exercise of a right upon his own land 
which involves danger to the property of his neighbor, 
is bound to provide against such by all reasonable pru- 
dence and care.—Hummell v. Seventh Street Terrace Co., 
Oreg., 26 Pac. Rep. 277. 

96. NEGLIGENCE—Question of Fact.—Where, in action 
to recover for personal injuries, the facts to be deter- 
mined are what the parties did or omitted, and what a 
prudent man should have done under the circum- 
stances; and the facts are such that fair-minded men 
might come to different conclusions,—the question of 
negligence is one of fact to be found by the jury, and 
the finding will not be reviewed on appeal.—Farreli v. 
Waterbury Horse R. Co.,Conn., 21 Atl. Rep. 675. 


97. NEGOTIABLE INSTRUMENT—Construction.— Where a 
mortgage to secure notes contemporaneously executed 
provides that all the notes shall become due on default 
in the payment of either of them, or in the payment of 
taxes, or for insurance, on such default the notes be- 
come due, not merely for foreclosure proceedings, but 
for general purposes, sothat suit may be brought on 
any of them.—Chambers v. Marks, Ala.,9 South. Rep. 74. 

98. NEGOTIABLE INSTRUMENT—Fraud as Defense.—It is 
no defense to an action on a note that it was given for 
Bohemian oats fraudulently represented by the payee 
to be very valuable aud extremely prolific, where the 
maker retains the oats.— Regensburg v. Notestine, Ind., 27 
N. E. Rep. 108. 

99. NEGOTIABLE INSTRUMENT — Innocent Holder.—In 
an action by an indorsee of a note against the muker, 
where the defense was that the note was procured by 
fraud, the jury specially found that the defendant exe- 
cuted the note, and that the plaintiff purchased it 
before maturity, in due course of business, without 
knowledge of any defense thereto: Held,that judgment 
should be rendered for plaintiff on such verdict.— 
Sprinkle v. Taylor, Ind., 27 N. E. Rep. 122. 

100. NEGOTIABLE INSTRUMENT—Lost Instrument—As- 
signment.—A debt evidenced bya note which has been 
lost years after it has matured, and lost its negotiabil- 
ity, may be assigned by an instrument in writing, so as 
to enable the assignee to bring suit thereon in his own 
name.—Sauter v. Leveridge, Mo., 158. W. Rep. 981. 

101. NEGOTIABLE INSTRUMENT—Payment and Release. 
—Promissory notes receipted by the owner as follows, 
“This note is paid in full,” afterwards found among 
valuless ones, are extinguished, when it is conclusively 
proven that the intention was to discharge the maker. 
— Succession of Forester, La., 9 South. Rep. 17. 

102. NOVATION—Transfer of Corporate Property.—The 
creditors of a corporation, the property and effects of 
which have been transferred under an agreement by 
the transferees to pay its debts toa certain amount 
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have a right of action against the transferees, which 
the creditors alone can bargain away.—Dimick v. Regis- 
ter, Ala., 9 South. Rep. 79. 

103, OFFICER—Qualification.—Since the appointee had 
no knowledge of his appointment until after the re- 
ceipt of his commission, his failure to qualify within 
the 15 days from the commencement of his term was 
not a “refusal or neglect” to qualify, within the mean- 
ing of Pol. Code Cal. § 996, which provides that an office 
becomes vacant on the “refusal or neglect” of the ap- 
pointee to file his official bond within the time pre- 
scribed by law.— People v. Perkins, Cal., 26 Pac. Rep. 245. 

104. PARTNERSHIP. — An individual partner cannot 
maintain an action at law forthe conversion of part- 
nership property by a third person with the consént of 
his copartner, since until his actual interest in the 
partnership has been determined, his damages cannot 
be ascertained.—Sindelar v. Walker, Ill., 27 N. E. Rep. 59. 

105. PARTNERSHIP—Action Against.—Under the Lou- 
isiana jurisprudence, by which a partnership Is a dis- 
tinct legal entity, capable of being sued when the 
partners are joined with it, two partners of a commer- 
cial partnership domiciled in that State may be sued 
with the partnership on a firm contract without join- 
ing the third, who is a non-resident.— Martin v. Meyer, 
U.S. C. C. (La.), 45 Fed. Rep. 435. 

106. PARTNERSHIP— Mortgages. — A partner has the 
right to give a mortgage on personal property to secure 
a partnership debt, and aJso to agree to its cancella- 
tion, and the other partner is not injured thereby.— 
Phillip v. Trowbridge Furniture Co., Ga., 13S. E. Rep. 19. 

107. PAYMENT OF NOTE — Estoppel. — A promissory 
note being payable at a specified bank, the mere de- 
posit of money in such bank, to be applied in payment 
of the note, does not constitute payment, the note not 
having been left there by the holder for collection or 
payment. The bank receives the money as the agent 
of the person depositing it.—St. Paul Nat. Bank v, Con- 
non, Minn., 48 N. W. Rep. 526. 

108. POWER—Revocation by Death.—A mortgage given 
as collateral security to a note containing a power of 
sule does not convey such an interest in the estate as 
to render tbe power irrevocable by the death of the 
mortgagor, under Code Ga. § 2183.— Wilkins v. McGehee, 
Ga., 13S. E. Rep. 84. 

109, PRINCIPAL AND AGENT.—One who negotiates the 
sale of land, delivers the deed, and receives the pur- 
chase money, is the agent of the grantor, and his acts 
in surveying and pointing out to the purchaser the 
land intended to be included in the deed are the acts 
of the grantor.— Bruce v. Washington, Tex., 15 S. W. Rep. 
1104. 

110, PRINCIPAL AND AGENT—Implied Authority.—An 
agent who has possession of goods belonging to his 
principal, with authority to sell, bas an implied au- 
‘thority to receive payment therefor.— Bailey v. Pard- 
ridge, Ill., 27 N. E. Rep. 89. 

111. PRINCIPAL AND AGENT— Misconduct of Fellow- 
agent.—An agent employed by the trustees of an estate 
to collect the income is not chargeable for the embez- 
zlement of the funds of the estate by his assistant, 
employed by the consent and with the authority of the 
trustees, as the two are fellow-agents. — Segeant v. 
Emilen, Penn., 21 Atl. Rep. 663. 

112. PRINCIPAL AND AGENT—Ratification.—The sales- 
man who is also the foreman in the lumber-yard of a 
lumber dealer has no authority to execute a release 
under seal, when the money is not paid of a mechanic’s 
lien filed by his employer.—Deacon v. Greenfield, Penn., 
21 Atl. Rep. 651. 

113, QUIETING TITLE—Fraudulent Conveyances.—It is 
no defense to a suit to have a deed absolute on its face 
declared a satisfied mortgage, and canceled, that such 
deed was given with intent to hinder the complainant’s 
other creditors.— Halloran v. Halloran, I\1.,27 N. E. Rep. 
82. 

114. RAILROAD COMPANY—Grant.—Land granted toa 
railroad company, so long as the same should be used 





“for shops, depots, and other conveniences and fixtures 
necessary for said company,” use of the land for the 
building and maintenance thereon of a track or tracks 
for the purpose of conveying freights to private 
parties, the storage of cars, and other like uses, would 
not be a compliance with the terms of the grant.—Ga. 
R. R. g& Banking Co. v. Mayor, etc. of Macon, Ga.,13 8. E. 
Rep. 21. 

115. RAILROAD COMPANIES—Injury—Due Care.—A con- 
ductor who, without protest, while another train is 
overdue and expected from the opposite direction, 
starts out with his train in violation of the rules of his 
company, with which he is familiar, shows want of due 
care, which will preclude his recovery for injuries 
to himself in a collision, though he may be acting un- 
der the negligent orders of his superior officer, whom 
he is bound to obey, or lose his position.— Westcott v. 
New York, etc. R. Co., Mass., 27 N. E. Rep. 10. 

116. RAILROAD COMPANIES — Injury to Employee. — 
Where an engineer was injured by the negligence of a 
conductor of another train, and there was no evidence 
that the engineer had any opportunity to learn that the 
conductor was incompetent, it is not error to refuse a 
charge that, ifthe engineer had an equal chance with 
the railroad company to know the character of the con- 
ductor and the danger of his employment, and failed to 
notify the railroad company, the latter is not liable.— 
Bi v. Whit b, Tex., 158. W. Rep. 899. 

117. RAILROAD COMPANIES — Killing Stock—Counter- 
claim.—In an action against a railroad company for 
negligently running over and killing plaintiff's cow, 
damages sustained by the engine on account of striking 
the cow cannot be pleaded asa counter claim, on the 
theory that plaintiff negligently permitted the cow to 
go on the track.—Lake Shore, etc. Co. v. Van Auken, Ind., 
27 N. E. Rep. 119. 

118. RAILROAD COMPANIES — Stock Killing Cases.— 
“Depot Grounds.’”’—In an action against a railroad com- 
pany for injury to oxen, claimed by defendant to have 
gotten on its track in its depot grounds, an instruction 
that depot grounds are “the place where passengers get 
on and off trains, and where goods are loaded and un- 
loaded, and all ground necessary and convenient, and 
actually used for such purpose by the public and the 
railroad company” is proper.—Plunkett v. Minneapolis, 
etc. Ry. Co., Wis., 48 N. W. Rep. 519. 

119. RAILROAD COMPANIES—Trespasser on Track.—A 
person riding on a railroad velocipede over and on the 
track of a railroad company, without having obtained 
its consent for that purpose, is a trespasser, and, in the 
event of injury resulting therefrom no action can be 
maintained against the company, unless wilful negli- 
gence on its part, which could have been avoided 
is proven.—Craig v. Mount Curbon Co., U.S.C. C. (W- 
Va.), 45 Fed. Rep. 448. 


120. RECEIVER—Appointment.—In proceeding for the 
appointment for receiver of an insolvent railroad com- 
pany, one who is a party to or counsel in the cause, or 
who has been an officer of the company, will not be 
made the permanent receiver.— Finance Co. v. Char- 
leston etc. R. Co., U. 8. C. C. (S. C.), 45 Fed. Rep. 436. 

121. REMOVAL OF CAUSES—Appearance.—A special ap- 
pearance merely to file a petition and bond for removal 
does not preclude the defendant from subsequently 
moving to quash the service of process.—Reifsnider v. 
American Imp. Pub. Co., U. S.C. C. (Mo.), 45 Fed. Rep. 
438. 

122. Res ADJUDICATA—Burat-record Act.—The Illinois 
burnt-record act provides that on a petition to estab- 
lish title, of which the record evidence has been burned, 
the court may determine in whom the title is vested 
Held, that where a decree declared to be in the peti- 
tioner, such decree estopped the defendants therein 
from claiming title by limitation beginning from a date 
prior to the decree.— Higgins v. Mulvey, Ul., 27 N. E. Rep- 
58. 

123. SALE—Conditional.—A contract for the sale ofa 
soda- water agparatus, to be paid for part}y in cash and 
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partly in notes maturing monthly, provided that the 
title should remain in the seller, until all the notes 
were paid and that on the non-payment of any of them 
at maturity the seller should have the right to take 
possession of the property. Held, that the taking 
possession of the property by the seller on the pur- 
chaser’s default did not rescind the contract.— Tufts v. 
D’ Arcambal, Mich., 48 N..W. Rep. 497. 

124, SALES OF REAL ESTATE— Commission.—A real 
estate agent, employed generally to sell land, is entitled 
to the agreed commission cn procuring a responsible 
and willing purchaser on the agreed terms, though the 
sale is not consummated on account of the principal’s 
defective title.—Cheatham v. Yarbrough, Tenn., 158. W. 
Rep. 1076. 

125. SPECIFIC PERFORMANCE—Shares of Stock.—As a 
general rule equity will not enforce specific perform- 
ance of contracts for the delivery of shares of stock; 
but when a purchaser has bargained for or taken an 
option upon such shares because they have to him a 
unique and special value, the loss of which could not be 
adequately compensated by damages at law, the chan- 
cellor, in the exercise of a sound discretion, may decree 
specific execution.—Bumgartner v. Leavitt, W. Va., 13 8. E. 
Rep. 67. 

126. TAX SALE.—In 1885 the city of St. Joseph abandened 
d its special charter organized underthe general law: 
Heid, under Gen. Stat. Mo., 1869, §§ 4715, 4728, that the 
city had power to sell at the tax sale of 1885 for the de- 
linquent taxes of prior years as well as for those of that 
year.— State v. Tufts, Mo.,15 8. W. Rep. 954. 

127. TAX SALE—Notice.— Under Sess. Acts. Mo. 1875, 
page 231, sec. 44, as to the posting of notices of tax sale: 
held sufficient for the certificate to show that the col- 
lector posted the notices three weeks before the sale 
and that it need not show that they remained posted 
for three weeks.—Lynch v. Donnell, Mo., 158. W. Rep. 
927. 

128. TENANCY IN COMMON.—Where one of several ten- 
ants in common of a farm was requested by some of 
his co-tenants to occupy the buildings in order to pre- 
vent forfeiture of the insurance policy, which he did, 
and cultivated and pastured part of the farm, he was 
liable to two other co tenants who did not consent to 
such occupancy, for their share of the fair rental 
value.— Vass v. Hill, N. J., 21 Atl. Rep. 585. 

129. TowNs—Employment of Broker.—Under Rev. St. 
Ind., 1581, § 4488, providing that town trustees may ne- 
gotiate and sell town bonds, the trnstees can employ a 
broker to effect the sale.— Reed v. Town of Orleans, Ind.. 
27 N. E. Rep. 109. 

180. TRIAL—Objections to Evidence.—Where a party 
makes no objections to evidence when it is offered and 
introduced, but examines the witnesses on the same 
subject, the question of its competency cannot be raised 
by a motion to strike out.—Newion v. Tyner, Ind., 27 N. 
E. Rep. 168. 

131. TRUSTEE—Expenses — Appeal.—Where a trustee 
appeals from the decree in a suit brought by him to 
construe the trust, his expenses in prosecuting such 
appeal are not chargeable to the trust-fund.—Sherman 
v. Eeman, 1ll., 27 N. E. Rep. 57. 

132, TRUSTEE—Power to Confess Judgment.—A deed 
of conveyance to the grantee, his heirs and assigns, 
with full covenants of warranty and seisin, conveying 
lands to him, to be held in trust for the use and benefit 
of the grantor with power to control and convey and 
manage for the use of the grantor and for the payment 
of his debts, gives such trustee and attorney no power 
to confess judgment.—Hoppock v. Cray, N. J., 21 Atl. Rep. 
624. 

133. VENDOR AND VENDEE—Parol Contract—Bounda- 
ries.—Plaintiffs, through their chief engineer by a parol 
contract sold to defendant a 50-foot lot on a certain street 
Defendant made a partial payment, and took posses- 
sion. A month later, at defendant’s request, said engi- 
neer measured and staked off the lot, but by mistake 
embraced a foot on one side which di@ not belong to 





plaintiffs and excluded a foot on the other side: Held, 
that the sale, and subsequent designation of the bound- 
aries, were component parts of the contract, and de- 
fendant had a right to insist on a title in conformity 
therewith.— Tyson v. Eyrick, Penn., 21 Atl. Rep. 635, 

134. WATERS AND WATER-COURSES — Boundaries on 
Rivers.—Rights of riparian owners of land on the Ohio 
river extend to low water mark.—Brown Oil Co. v. Cald 
well, W. Va., 138. E. Rep. 42. 

135. WIFE’S POWER TO CONTRACT—Surety—Estoppel.— 
A mariied woman made personal application for a loan, 
and gave as security a mortgage upon her separate 
property,in which her hnsband joined. She received 
the money, but at once handeditto him. The mort- 
gagee testified that she had no knowledge of any un- 
derstanding between wife and husband that the money 
was being borrowed for the latter: Held, that the wife 
was estopped to deny the validity of mortgage.—Cum- 
mings v. Martin, Ind., 27 N. E. Rep. 173. 

136. WILLS—Acceleration of Legacies.—A testator be- 
queathed his personal property to his wife for life, and 
provided that at her death certain specific legacies 
should be paid, and the residue should go to certain rel 
atives. The wife, having renounced the will, took one- 
half the personal property absolutely: Held, that the 
specific legacies were thereupon payable in full atonce, 
the wife’s renunciation being equivalent to her death. 
—In re Vance’s Estate, Penn., 21 Atl. Rep. 643. 

137. WILLS—Compensation of Trustees.-In the absence 
of any special contract or stipulation therefor a trustee 
is not entitled to compensation for his services in exe- 
cuting the trust.—Buckingham v. Morrison, Ul., 27 N. K. 
Rep. 65. 

138. WILLS—Construction.—A will, directing that the 
residue of the testator’s estate “shall be divided by his 
executor, with full power to sell the same for the pur- 
pose of paying legacies or dividing and settling the es- 
tate,” confers a power of sale that is mandatory.-- Ven- 
able v. Mercantile Trvst § Deposit Co., Md., 21 Atl. Rep. 
704. 

139. WILLs—Construction.—A will devised property to 
the testator’s widow “for and during the term of 
her natural life,” directing that she carry on the 
farm, as he would have done if still living, and author- 
izing her and her son, as joint executors, to sell without 
order of court any part of the estate necessary to pay 
debts. It further provided that at the widow’s death 
all his estate should be divided between their children, 
share and share alike: Held, that the widow took a 
life-estate, and the children a fee, subject to be divest- 
ed, if asale became necessary to pay debts.—Neeley v. 
Boyce, Ind., 27 N. E. Rep. 169. 

140. WILLS—Construction.- Held, that under the terms 
of the will in land subsequently acquired by the testa 
tor the son and daughter took a vested remainder as 
tenants incommon under Gen. Stat. Mo. 1865, p. 443, § 
124.—Rodney v. Landeau, Mo., 15 8. W. Rep. 962. 

141. WILLS—Uonstruction—Remainders.—A will mak- 
ing different devises to two persons, and if “either die 
his share to go tothe survivor,” andif “both die the 
property to goto the nearest of kin,” passes a fee to 
each, if living at the testator’s death.—Goodwin v. Mc- 
Donald, Mass., 27 N. E. Rep. 5. 

142. W1ILLS—Construction— Rule in Shelley’s Case.— 
Though a devise to a feme corert for life to her sole and 
separate use, to the exclusion of her husband, gives her 
an equitable separate estate during coverture, it be- 
comes a legal estate on her husband’s death; so that, 
ifa remainder were limited to the heirs of her body, 
the estates would be of the same quality, and an estate 
tail would result.—Shkalters v. Ladd, Yenn., 21 Atl. Rep. 
596. 

143. Writs—Service.—Where the sr<riff’s return on a 
summons shows good service, and the defendant has 
appeared and filed an affidavit of defense, he cannot, 
on appeal, question the validity of the service.— Mac- 
George v. Harrison Chemical Manuf’g Co., Penn., 21 Atl. 
Rep. 671. 

















